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ments (CVA) among UK retailers, understanding of

tainty about the uptake of CVAs, what aspects lead to
successful outcomes and whether CVAs can be viewed
as a remedy for struggling UK retailers. To address
these questions, we developed and analysed a novel
and detailed dataset of Companies House records for
the population of retailers' CVAs between mid-2012
and early 2021. We find that CVAs, despite detrimental
impacts on other actors (landlords and suppliers), can
be a useful tool for some retailers in adjusting to the
new market conditions. The uptake of CVAs among
retailers is stable, though not among large retailers.
Retail CVAs help to avoid immediate business failure,
but we found limited evidence of the success and
efficient longer term outcome of the procedure,
suggesting that alternative methods could be consid-
ered. The success and efficiency of CVA do not seem to
depend on the size of the business, but there are varia-
tions in both the uptake and efficiency of CVAs across
retail sub-sectors. This suggests that a range of mecha-
nisms are required to cater to the different needs across
retail categories. Despite the market challenges, CVAs

This is an open access article under the terms of the Creative Commons Attribution License, which permits use, distribution and
reproduction in any medium, provided the original work is properly cited.
© 2024 The Author(s). International Insolvency Review published by INSOL International and John Wiley & Sons Ltd.

Int Insolv Rev. 2024;33:421-447. wileyonlinelibrary.com/journal/iir 421


mailto:grazyna.wiejak-roy@uwe.ac.uk
http://creativecommons.org/licenses/by/4.0/
http://wileyonlinelibrary.com/journal/iir
http://crossmark.crossref.org/dialog/?doi=10.1002%2Fiir.1547&domain=pdf&date_stamp=2024-10-05

422 WIEJAK-ROY and LAMOND
2 | WILEY—_ 4 an

are not prolonged on average. However, longer duration
CVAs seem to have a lower chance of succeeding and of
being efficient implying that CVA cannot remedy funda-
mental business issues. Finally, we observed differences
related to who oversees the procedure, suggesting that
greater emphasis should be put on upskilling and
selection of insolvency practitioners.

1 | INTRODUCTION

The retail sector is undergoing structural change, partly due to growth in online shopping accel-
erated during the pandemic and threatening the affordability of retail real estate. In the
United Kingdom, while some retailers are re-inventing their businesses to stay ahead of the
market,! others have been slower to respond. For some, this has resulted in business failure or
the need to seek recovery using insolvency procedures such as administration or the highly
debated Company Voluntary Arrangements (CVAs).?

The UK retail real estate market has been significantly oversupplied in recent years.> Since
around 2018, retail real estate is no longer seen as the target sector for institutional investors. In
2019, it was already predicted that demand for physical retail space would drop between 10%
and 20% by 2030.* Within this context, struggling retailers have sought ways to improve their
performance, including reducing real estate costs.” Real estate cost reduction is usually achieved
via store closures, space reductions and rent reductions easily implementable via CVAs. Invest-
ment news became dominated by retailers’ bankruptcies and CVAs as a ‘quick fix’ leading to
shop closures and rent renegotiations,’ especially among fashion retailers.” The 2020 pandemic
restrictions triggered further retailers’ bankruptcies and losses for retail real estate investors.® In
2020, some 9,000 retail units went through a CVA, administration or liquidation, double what
has been seen in 2018 and 2019 and nearly half of these shops ultimately closed.’

CVAs were introduced some forty years ago in the United Kingdom, but initially proved less
popular than alternative insolvency procedures. This was due to the lack of willingness of credi-
tors to support CVA proposals, the rising popularity of ‘pre-packaged’ administrations,'® and
the perceived high failure rate of CVAs."" In contrast, over the last decade, with the changing
power dynamic between landlords and retailers, CVAs have become a favoured recovery vehicle
for retailers,'” and increasingly controversial, as the procedure appears unjust in its dispropor-
tionate effect on landlords."* Although CVAs protect troubled retail businesses from a winding-
up petition and give them a chance of survival instead of administration, they leave property
investors with vacant units or significantly lower rent undermining their property rights.**
CVAs may be exploited by large retailers to reduce the costs of physical stores rather than to
genuinely improve their business performance,'” reducing property values and creating nega-
tive spillover effects on rent renegotiations by well-performing retailers.'® CVAs have also been
criticised by insolvency experts for not being radical enough or needing changes to effectively
stave off insolvency, suggesting that they cannot be justified on the basis of their main intended
purpose.’

Despite the debate, except for the 2022 Insolvency Service report,'® CVAs have attracted lim-
ited systematic research.'” Detail on the impact of retail CVAs remains limited and scattered.
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Hence, this research provides a systematic analysis of changes in scale, structure and long-term
outcomes of retail CVAs over the last decade. We test whether retail sector CVAs have been
increasingly used and support avoiding business failure. We consider the size and sub-sector of
the retail companies undergoing CVAs to understand if these factors affect the uptake and
long-term outcome of a CVA. We also investigate process factors and whether the duration of
CVAs or if the practitioners involved have any impact on the business recovery.

The rest of this article is organised as follows: Section 2 provides a review of the literature
including key conditions of CVA; CVA as a restructuring method for brick-and-mortar retailers;
implications of CVAs focusing on retailers and tenants; and a brief overview of wider implica-
tions. Section 3 elaborates on evidence from previous research on the UK's CVA experience,
where possible, with a focus on the retail sector. Section 4 describes the adopted methodology.
Section 5 presents results on the use of CVA in the UK retail market and Section 6 provides
conclusions from the research.

2 | CVAs:ATOOL TO SUPPORT DISTRESSED RETAILERS?

Distressed UK companies can raise new finance, restructure debt, facilitate instalment pay-
ments to suppliers and HMRC or enter into a CVA, administration, liquidation, receivership or
wind-up.*!

Introduced in 1985 on recommendations of the Cork Report, and governed by the relevant
insolvency acts for England and Wales, Scotland and Northern Ireland,? the CVA is designed
to provide a framework for debtor-creditor negotiation. The process, similar to an informal
workout agreement, is meant to be inexpensive, quick and efficient for dealing with financial
difficulties without engaging in formal procedures and was intended for small and medium-
sized enterprises.”> A CVA can only be proposed if a business is insolvent or contingently insol-
vent giving a timely opportunity to address issues and avoid terminal insolvency procedures.**
CVAs are subject to rules and conditions that have been described in previous research.”> A
CVA can be proposed if it demonstrates that it has a reasonable prospect of being approved and
implemented; that is, the return to creditors should be better than that in an alternative insol-
vency process, the business has sufficient working capital to trade, the cause of the financial dif-
ficulty is addressed, and unlikely to be repeated, and the CVA would be supported by key
creditors.*

In 2001, the main causes of CVAs across all industries were poor management and general
economic conditions, followed by problems with one major contract, poor trading in one area,
and significant bad debt.>” Three years later, over-reliance on a single large contract and a sud-
den market change were identified as the major issues.”® Two decades ago, research suggested
that companies entering CVAs were worth saving because one or more profitable areas, apart
from one event the company, were sound, there were opportunities to release value of one
major asset, the CVAs were superior to liquidation and ultimately the shareholders were willing
to invest extra capital.*’

Given the CVA's focus on the preservation of the company to continue trading,’® CVAs are
about the restructuring of the balance sheet and reorganising business operations to survive
and create a way out of insolvency.’’ Hence, a CVA may only be seen as a remedy if the com-
pany is viable, is capable of funding itself and of generating profits and has the support of key
customers and suppliers and the directors and managers are committed to the future operation
of the business and willing to restructure the company.** For retailers, CVAs allow avoiding or
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substantially reducing their long-term lease liabilities or switching to turnover-based leases.*
For the landlords, this means that they are locked and not able to forfeit leases or take proceed-
ings against the company.

2.1 | Retailers’ perspective

The key advantage of the CVA for the retailer wishing to rationalise lease commitments is its
flexibility. A CVA can be implemented on a stand-alone basis or to supplement other insol-
vency procedures.** Despite requiring a licenced insolvency practitioner (IP), it is an off-court
procedure and the least formal insolvency option.>> A CVA can be proposed by the directors,
administrator or liquidator, but not by creditors or shareholders. Thus, it can allow the directors
to retain managerial control which may be useful as managers hold firm-specific knowledge
required during distress.>® The CVA can be used as a negotiating tactic as it allows for trading
to preserve jobs, and ongoing contracts while terminating or renegotiating some of them.*’
Employees' rights are not protected by a CVA allowing the company to reorganise their staff.*®
The same applies for the creditors, leaving the company space to repay less than they owe.*
Finally, there is no statutory requirement for a public announcement concerning the CVA;
therefore, it is particularly appropriate for reputation-based businesses notwithstanding that
CVAs are less stigmatised than other insolvency procedures.*’

The key disadvantages for the company subject to CVA include its cost (albeit less pricy
than administration),*" limited international use (CVA can only be used by UK companies
without a material presence outside the UK),** time to implement (albeit typically shorter than
of other procedures)** and limited space for changes (the company must stick to the agreed pay-
ment plan with CVA not affecting the rights of secured creditors without their consent, nor
affecting the priority of preferential creditors vis-a-vis all other debts.).**

Small companies proposing a CVA can apply to the court for a moratorium order on the
actions of their creditors while seeking an agreement with them.*> However, larger businesses
do not have this option, resulting in their CVAs being frequently combined with administration
that allows for the extra protection a moratorium gives.*® CVAs may put shareholders' value at
risk as they do not require an investigation into the conduct of directors, letting them continue
trading without the pressures financial distress brings.*” Finally, CVA proposals can be chal-
lenged by the creditors leading to less radical changes or later on be appealed on the basis of
unfair prejudice or material irregularity.*® Despite these disadvantages, CVAs can be a preferred
option, as they are designed to offer better returns to trade creditors than other insolvency pro-
cedures, that might jeopardise entire business relationships.*’

2.2 | Landlords’ perspective

Landlords are typically unsupportive of CVAs but may be powerless to prevent their implemen-
tation. CVAs are binding to unsecured creditors including landlords, but their approval requires
support from only 75% of all unsecured creditors. This may lead to a cramdown, which can only
be dealt with via unfair prejudice or material irregularity.”® Conversely, CVAs do not bind
secured or preferential creditors leaving them the power to withdraw funding or trigger admin-
istration.”® CVAs allow for uneven and subjective treatment of creditors with limited
justification,”” and they put the retail landlords in a disadvantaged position as their claims for
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voting purposes are typically valued at GBP 1 unless the convener, chair or an appointed person
decides to assign a higher value.”® Such treatment undermines the fundamental principle of
long-term consensual lease agreements and effective management over property rights, leading
to a lack of clarity around landlords' rights.>*

The limited formality of a CVA means that, as opposed to other insolvency procedures, the
CVA does not require an independent investigation as to why the company is in financial diffi-
culties and into the means to address them.> Unsecured creditors have limited access to infor-
mation about the retailer's performance. CVA documentation frequently lacks detail on store
performance and the impact of proposals for individual stores, as well as on the sustainability
of the business.”® For landlords with lease agreements that include turnover clauses, falling in-
store retail sales will be apparent, but this is not the case for landlords with fixed rent leases
leaving them in a disadvantaged position.”” Moreover, the shift towards outlets acting as show-
rooms, with sales occurring online, makes in-store sales data less relevant as an indicator.>®

Business failure leading to failed CVAs may be driven by poor management and limited
competency of directors.”® Hence, keeping existing management in place is often questioned by
creditors.®® If creditors instead restrict directors' remuneration, the directors may become disil-
lusioned leading to early “Termination” of CVAs.°! CVAs assume company-led processes to be
solely overseen by an IP with limited disclosure requirements, which for large retailers may not
be feasible.®” Despite research recommending clearer articulation of the duties of nominees and
supervisors,”® the 2021 SIP3.2.°* does not seem to bring major changes and leaves challenging
the CVA implementation to the court.®

Despite the above, CVAs offer an opportunity to save the business and thereby preserve
landlords' rights in the long run. CVAs conducted in line with recommendations of the British
Property Federation (BPF) offer some ability to influence lease terminations or renegotiations
and leave more control over the repayment of outstanding rent.®® Renegotiated leases as a result
of a Fully Implemented CVA may lead to the preservation of the symbiotic landlord-tenant rela-
tionship and reduce the exposure of the landlord, who otherwise would be left with a unit
vacated by a bankrupt retailer.®” Some CVAs create an opportunity for a share in the upside in
case of the company outperforming the CVA plan, but this may be more a hypothetical incen-
tive for creditors to support the CVA, than a real opportunity.®®

2.3 | Wider implications

While the above analysis focused on parties directly affected by the CVA, it is worth noting that
this procedure may also result in externalities with wider ramifications. Such externalities
include

1. increasing vacancy and reduction of local market rent leading to reduced footfall and con-
tracting local markets. Potentially this leaves local communities with limited retail offerings
and dying retail precincts and reduces certainty over investment in already troubled town
centres®;

2. distorting competition by supporting poorly run businesses and delaying retail market trans-
formation. Leading other tenants to demand a ‘CVA clause’ to allow them to match their
rent to those which have been offered to neighbouring stores benefitting from CVA
provisions’’;
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3. reducing the value of real estate held by investors, affecting portfolios such as private pen-
sion funds”!; and

4. increasing unemployment and dependency on public subsidies.”” Partially, these are wider
implications of a contracting retail presence on the high street that may or may not be more
severe than would be the case if companies went through other insolvency procedures.

2.4 | Defining success and efficiency for CVAs

To justify the costs to landlords and other creditors, the wider implications, the benefits of
CVAs and the factors leading to both the immediate success of a CVA and the long-term sur-
vival of the business, following the completion of a CVA should be scrutinised. Under the Insol-
vency (England and Wales) Rules 2016, a successful CVA is one that has been “Fully
Implemented”.”® Full implementation indicates that the plan has been followed, but may not
instigate sustainable recovery, failure may instead be delayed and the implementation process
is seen as inefficient. A resource-strong business subject to adverse temporary factors may
recover through a CVA, others with poor management or falling behind the competition
may struggle to sustain market position beyond the CVA process.”* The commitment of direc-
tors and managers to make fundamental changes is one of the key determinants for business
survival post-CVA and an efficient outcome.”

In retail, from the real estate perspective, an efficient outcome of a CVA would be that the
business emerges with a recalibrated and upgraded physical store footprint and is capable of
trading without further support.”® Streamlining the property portfolio needs to be accompanied
by a wider business restructuring that relies on the creditors’ goodwill”” and engagement with
other stakeholders to support the CVA process,”® since CVAs can only truly help to rescue the
business when the business is genuinely viable.” The status of the CVA (Full Implementation
or Termination) is therefore a limited indicator to determine the success and efficiency of CVA
as an insolvency recovery procedure. For this research, the record of a sustained active business
with no support of any other insolvency procedures is adopted as a proxy for the long-term
post-CVA business condition and is suggested as a more comprehensive measure of the effi-
ciency of the CVA procedure.®

3 | CVAAPPLICATION IN THE UK

Our review identified six multi-sector studies of CVAs conducted in the United Kingdom
referred to in nine publications (Table 1).*' Four multi-sectoral analyses identified construction,
manufacturing, distribution and services as the key sectors using CVAs [1a-4b].** In 2018, while
Construction and Food & Drinks sectors would have seen the highest number of CVAs, Whole-
sale and Retail and Manufacturing were the sectors with the highest frequency of CVAs [4a].®
However, in 2020, Retail, travel, personal and leisure; Business services; Construction; and
Manufacturing were identified as key sectors using CVAs [4b].** More recently three studies
provided more insights into CVAs in the retail sector. These included small-scale retail and hos-
pitality research on CVAs in 2017-2019 [5a] and 2020 [5b]** and the 2022 Insolvency Service
report concerning retail, hospitality and accommodation CVAs starting between 2011 and 2020
[6].%° Studies relating to CVAs in 2017-2019 [5a] and 2020 [5b] noted some similarities in
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TABLE 1 Key CVA studies.

Period Data sources
Study covered Scope and methods Publications
1 Mid-1990 to 2000 175 cases, all sectors Structured 1a. Pandit et al. (2000), 1b.
questionnaire Cook et al. (2001)
of licensed Ips
2 No information 97 cases, all sectors Structured 2. Cook et al. (2011)
questionnaire
of licensed Ips
3 CVAs starting in 177 cases, all sectors Companies House 3. Walters and
2006-2011 Frisby (2011)
4 CVAs starting 552 cases, all sectors Companies House  4a. Walton et al. (2018),
in 2013 and survey of 4b. Walton et al. (2020)
R3 members
5 CVAs starting 339 cases (2019) and PwC client and 5a. Addley and
in 2019-2020 238 cases (Jan-Nov 2020),  market Milward-Oliver (2019),
all sectors, focus on retail  intelligence 5b. PwC (2020)
and hospitality
6 CVAs starting 59 large company cases Companies 6. The Insolvency
in 2011-2020 (retail; accommodation, House Service (2022)

food and beverage
services)

Source: Authors' own research.

business challenges and approaches to the uptake of CVAs between retailers and hospitality,
and accommodation businesses.

In view of the above research and opinions, evidence has been sought to respond to the fol-
lowing questions:

Q1: In the retail sector, has the uptake of CVAs been increasing?

While there is no comprehensive evidence of retail CVAs, signals from BPF, The Insolvency
Service and IPs suggest a strong increase in CVAs' application among retailers [5a, 5b].*” Given
the sparse evidence, the trend in the uptake of CVAs is still an open question.

Q2: To what extent do CVAs help avoid business failure in the retail sector?

CVA is deemed to be efficient if it leads to the rescue of a troubled company and the avoid-
ance of other terminal insolvency procedures.®® However, due to the lack of comprehensive
sector-specific studies, it is not clear to what extent CVAs help avoid business failure in the
retail sector. Multi-sector research conducted in 2001 based on the company status five years
following the start of CVA, concluded that only 22% of them were successful (i.e., the business
trading following completion of a CVA), 4% were still undergoing a CVAs procedure and 39%
were undergoing other insolvency procedures, while the rest were either dormant or ceased to
exist [1b].%

A decade later, another multi-sector research indicated that after three years from CVA's
start, only 14% ended with a trading business, 13% were still in progress, 22% were subject to
other insolvency procedures, with the rest dissolved or undergoing dissolution [3].”° Given an
increase of high-profile retail CVAs, the same research concluded that, despite retail CVAs pro-
ducing mixed results, they can be used effectively in the retail sector. Further to that, 2011
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research confirmed that CVAs outperform other insolvency procedures when it comes to
pulling the business out of insolvency [3].”" In 2018, based on the sole CVA status, it has been
confirmed that not much has changed since the beginning of the millennium, with only 18.5%
of CVAs Fully Implemented, 16.5% still ongoing and 65% Terminated without achieving their
intended aims [4a].”?

Further to that, the 2019 research suggests that over half of CVAs are unsuccessful with the
business ending up with a different insolvency procedure [5a].”®> The most recent, 2022 research
looking into 2011-2020 CVAs, indicated that while 32% of CVAs have been Fully Implemented,
only 19% of the large companies were still active [6].°* Given the low efficiency of CVAs and
discrepancies between the more recent research, it is important to establish whether the disad-
vantages of CVAs can be justified to prevent retailers from failing completely.

Q3: Has the duration of CVAs increased over time?

While the 2- to 3-year duration of CVA was historically seen as sensible, 2020 research
investigating CVAs starting in 2013, suggests that such a period would be too short to complete
proposed changes and indicates that 16% of CVAs continued for at least 4 years, with 5-year
proposed periods becoming a default position [4b].”> This appears contradictory to the CVA's
aim of being a quick solution.’® Given the growing retail market complexities, the question
arises as to whether the CVA processes have slowed down, rather than accelerating corporate
rescue using CVAs.

Q4: Are longer CVAs associated with lower business survival?

Research published in 2020 [4b] indicates that longer CVAs are increasingly problematic
with extended restructuring lowering the chances of supporting recovery.”” Hence, instead of
the long struggle of a CVA, liquidation and pre-pack administration are suggested to avoid a
slow death [4b].”® Observations of CVA's Terminations show that Terminations happen reason-
ably early - 24% of all CVAs commenced in 2013 were terminated within 12-18 months of com-
mencement [4b].°” These Terminations are typically due to failure to meet the CVA's
conditions in a timely way and prove that the CVA's plan was unrealistic.'® Hence, under-
standing whether longer retail CVAs suffer from the same problem will offer insight into what
a realistic duration could be.

Q5: Is CVAs' uptake by non-small retail companies increasing?

Industry news suggest that the uptake of retail CVAs by non-small companies is increas-
ing.'” In the past, CVAs had been a matter for small companies, and larger companies pre-
ferred less disruptive out-of-court settlements [1a].'°® In 2001, only 21% of all companies going
through CVAs had turnover above GBP3m strongly suggesting that CVAs were still used pre-
dominantly by small companies. The same was confirmed in 2011, with the median company
sales revenue of GBP1.5 million and 20 employees and the mean sales revenue of GBP3.8 mil-
lion, and the mean employment at 54 employees [2].'° In 2018, it was observed that while
93.1% of all CVAs have been undertaken by small companies, non-small companies used the
procedure disproportionately [4a]'®* and by 2020 this trend continued [4b].'°> However,
the above relates to all CVAs and is not specific to retailers. It is not clear if the uptake of CVAs
by non-small retail companies is increasing in line with the wider market.

Q6: Following a CVA, are small retail companies less likely to survive than large retail
companies?

Two decades ago, CVAs among small companies were observed to be less likely to lead to
business recovery than CVAs among larger companies, and this was attributed to the regressive
impact of costs on small companies and the lack of economies of scale [1a, 1b].'°° Research in
2018 [4a] confirmed that observation, finding that 14.9% of small companies survived following
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a CVA.'”” while among the non-small companies, the survival rate was far higher at 45.9%
[4a].'°® Given that CVAs were designed with small businesses in mind, this raises an important
question of whether CVAs are meeting their intended purpose in the retail segment, where in
local markets small independent retailers face fierce competition from larger chains.

Q7: How does CVA uptake vary across retail sub-sectors?

Although there is no systematic research on the application of CVAs across the retail sector,
2011 research suggests that CVAs are slightly more frequent in the retail sector than overall in
the economy (15% vs 9%) [3]."% Recently, fashion including clothing and shoes has been in the
spotlight perhaps due to the large number of shops being affected by the CVA-driven lease term
changes [5a, 5b]."'° As retail transformation differs across sub-sectors,"'’ the question arises
whether fashion is such an important CVA's user, or more broadly, if there any sub-sectoral dif-
ferences in the uptake of CVAs.

Q8: Post-CVA, how does survival vary across retail sub-sectors?

There is no systematic analysis of CVAs' long-term outcomes for different retail sub-sectors.
However, 2020 research suggests that some sub-sectors are impacting more on the returns in
the retail real estate market [5b]."** Understanding any differential performance of retail CVAs
across categories should inform practitioners' and businesses' judgement on the value of enter-
ing into such arrangements.

Q9: What is the impact of the experience of the insolvency practitioners on the success of a
retail CVA?

CVAs may not have been fully embraced by IPs due to a lack of their familiarity with the
process and potentially lower fees.''®> Research published in 2001 indicates that the integrity
and competence of an experienced IP are critical to securing creditor support, especially where
managerial issues led to business distress [1b]."'* A 2012 study found that following a CVA the
survival of the business would be positively associated with the size of the accounting practice
to which the IP belongs, but negatively with the increased experience of an insolvency practi-
tioner's firm [2]."*° To that, 2018 research noted that as many as 48% of IPs took just one
appointment, whilst only four (2%) firms took more than 20 appointments, and that these four
firms were not more successful than the general trend [4a].''® In 2014, similar patterns have
been identified for pre-pack administration [4a].'” These observations suggest a lack of contin-
uous experience due to the infrequent provision of such services and indicate that some IPs are
not exposed to current best practices [4a]."'® Hence, given the lack of studies on retail CVA, it
may be useful for both retailers and their creditors to understand the impact of the experience
of the insolvency practitioners on the success of a retail CVA.

4 | METHODOLOGY

The analysis is based on Companies House company information deposited between 1 July
2012 and 1 January 2021 reflecting 20 data time points (Figure 1) of the population of UK busi-
nesses. The selection of this period builds on previous research and responds to the call to use
large longitudinal data samples for meaningful analysis of CVAs' long-term outcomes among
UK retailers."'® To select relevant retail companies, we used retail SIC codes — 47XXX - Retail
trade except for ‘Motor vehicles and motorcycles’ (n = 483,416)."*° To identify retailers under-
going CVAs, we followed the conceptual framework shown in Figure 2.
For each company, the following data were collected:
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FIGURE 1 Data Points. Source: Authors' own research.

« Registered number, name and if applicable, previous company names;

« Sector: SIC 2007 retail codes were sourced and validated against publicly available industry
news, which resulted in the identification of additional retailers using non-retail main SIC
codes. While the intention was to investigate the whole population of retail CVAs, very few
of them might have been missed as (1) identification of CVA cases was based on 20 data
points and there might have been very short CVAs that started and ended between the data
points or (2) the retailer was not identified as they use non-retail SIC codes and would have
not been covered by industry news;

« Size of company: To assess if CVAs are increasingly used by large companies,'*' businesses
undergoing CVAs were classified based on their Companies House’ reporting requirements
and broader Internet searches as ‘small’ (micro and small companies)'** or ‘non-small’ (any
other company);

« Company status: To identify companies undergoing CVAs and other insolvency procedures,
the Companies House’ Company Status was used. Based on that 284 companies subject to
CVAs were identified. Given the recency bias resulting from the fact that the Companies
House snapshot data do not consider the 21-day filing deadline or the 31-day extended

SIC code 47XXX for
t=1..20

n=483,416

No n=472,315
n=11,101
n=119 n=10,817
Insolvency
type
n=165
y v
CVA CVA and Other
att=1..21 att=1.21 Other procedure
=58 =34
. CVA outcome T VA & Other
outcome

4 , 4 4 4 \J
Exclude fi
CVA success CVA failu ) CVA ) CVA & Other CVA & Other CVA & OFher Xclu e“rom
inconclusive success failure inconclusive analysis

FIGURE 2 Framework for Identification of Retailers undergoing CVAs. Source: Authors' own research.
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deadline,'* for all companies subject to CVA the Company Status was additionally checked
as at 16 March 2022;

« CVA start and end date (if applicable): While the data point analysis provided useful infor-
mation about the status as at these dates, the detailed duration of CVAs was calculated based
on CVA1, CVA2 and CVA4 submitted forms.'** For companies that have undergone multiple
CVAs only the end status and duration of the most recent CVA was considered. For ongoing
CVA:s as at the 20th data point, the CVA status was checked as at 16 March 2022;

« CVA status: For all finished CVAs the CVA2 and CVA4 forms were checked to distinguish
between Fully Implemented, Suspended, Revoked and Terminated CVAs. A CVA was classi-
fied as Completed if as per CVA4 form, it was Fully Implemented in accordance with the
agreement or its subsequent approved amendments. All other finished CVAs were classified
as Terminated. These included (1) Termination due to non-compliance with the CVA,
(2) stopping the CVA as the company has been wound up or the CVA has been directly rep-
laced by a different insolvency procedure (in such case alternative forms were used to deter-
mine the actual end date) or (3) revoking or suspending the CVA. All CVAs in progress as at
1 January 2021 were classified as Ongoing.

« Particulars of the IP carrying out the CVA (individuals' names and names of their firms) were
sourced using the CVA1 form, CVA-related subsequent filing or publicly available informa-
tion. In case of changes of IPs, the latest IP names and firms were used. Related IP firms were
then clustered as one. If the IP firm was acquired, the most recent company of the IP was
used for analysis."*

Data on legal forms and registered locations have been collected and subsequently excluded
from further analysis. That was because 99% of companies were identified as ‘private limited
companies’ and 90% of companies were registered in England & Wales.

To assess CVA results, we separated the direct CVA's outcome from the procedure'’s effi-
ciency by applying two criteria:

« Criterion 1 - CVA status: CVA's direct outcome measured based on the CVA's status'**
(Completed, Terminated or Ongoing CVAs) to determine the Success being a Completed
CVA and

« Criterion 2 — Company Status: The CVA's efficiency - that is, long-term business survival that
was measured based on the Company Status as at 1 January 2021 (or in case of CVAs ongo-
ing as at 1 January 2021, we used the company status as at 16 March 2022)."*’

While Criterion 1 - CVA status may serve as an acid test, the long-term Company Status
(Criterion 2) provides greater confidence as to the impact of the CVA procedure on the
wellbeing of the business. Hence, for Criterion 2, the companies were classified depending on
the insolvency procedures observed during the analysis period and the direct outcome of the
CVA as at 16 March 2022 for the more recent ones:

« Successful recovery attributable to CVA - Following a CVA, the company is trading and
coded in Companies House as ‘Active’;

« Successful recovery attributable to CVA and other insolvency procedures - Following a CVA
and other insolvency procedures, the company which was trading was coded as ‘Active’;

« Unsuccessful recovery attributable to CVA - Following a CVA, the company was either:
(1) struck off, (2) included in the Companies House as ‘Active — Proposal to strike off” for at
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least one period or (3) included in the Companies House as ‘Active’ for four or fewer periods
and then struck off;

« Unsuccessful recovery attributable to CVA and other insolvency procedures - Following a
CVA, the company was coded as ‘Administration’ and/or ‘Liquidation’ and struck off;

« Inconclusive results - Ongoing CVA as at 16 March 2022 - the company was coded
as ‘CVA’;

« Inconclusive results — CVA as at 16 March 2022 leading to other ongoing insolvency
procedures - the company was coded as ‘Administration’ or ‘Liquidation’.

5 | RESULTS OF CVASIN THE UK RETAIL MARKET

Among retail businesses encountering difficulties, a minority used CVAs with the majority
choosing more radical insolvency procedures. The following section provides a detailed data
analysis of CVA cases. It is structured in response to the research questions listed in Section 3
using either one or both outcome criteria.

Q1: In the retail sector, has the uptake of CVAs been increasing?

Contrary to observations by BPF and IPs,'*® the number of retailers undergoing various
types of insolvency procedures was lower in 2020 than it was at its peak in 2014. There were
around 80 ongoing in 2020, the same as at the start of the analysis period in 2012. The CVA
uptake, in terms of new CVAs starting, despite an increase in 2018 has stabilised in 2019 at a
similar level to 2012 and fallen moderately in 2020 (Figure 3).

Q2: To what extent do CVAs help avoid business failure in the retail sector?

Using Criterion 1 revealed that, of 284 retailer CVAs starting prior to 1 January 2021, only
32% were Fully Implemented by 16 March 2022, while 56% were Terminated, which is below
the termination rate observed in 2018 relating to the whole economy concluding that 65% of all
CVAs were terminated.'* Figure 4 shows that between 2012 and 2016, annually between 17%
and 32% of CVAs were Fully Implemented. The situation improved in 2017 and 2018 when 45-
50% of CVAs were Fully Implemented to fall again in 2019 to 27%. Contrary to what, one may
expect given the lockdown restrictions, 2020 results were much better with 52% of retailers
Fully Implementing their CVAs. Even more optimistic are the immediate outcomes of the
CVAs starting before 1 January 2021, but ending between 2 January 2021 and 16 March 2022
suggesting that 60% of all finished CVAs were Fully Implemented.

Criterion 2 revealed that of 284 retailer CVAs starting prior to 1 January 2021, by 16 March
2022, only 119 (42%) were going only through a CVA only. Of these, 58 survived (49%), 27 failed
(23%) and 34 (28%) were still undergoing a CVA. Of the 165 (58%) companies that used CVA
and other insolvency procedures, only one was successful, 118 (71%) failed and 46 (28%) were
still going through the CVA process. These observations are in line with past whole market
research.”*® It is noteworthy that 28% of all CVAs starting before 1 January 2021 are still ongo-
ing with or without other insolvency procedures (80 cases), which is far above the previously
identified levels."*'

As there is no recent data on long-term outcomes of all UK CVAs, there is no evidence to
ascertain if the retail CVAs' success rate and the scale of ongoing CVAs are sector-specific or
symptomatic for the whole economy. Nevertheless, given that, among companies using CVAs
together with or followed by other insolvency procedures, only one business survived, it would
be reasonable to expect that many of the companies undergoing CVAs and other insolvency
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FIGURE 3 Number of Retailers' CVAs. Source: Authors' own research.

procedures are highly unlikely to recover. Overall, the 2012-2020 analysis suggests a moderate,
but somewhat improving efficiency of CVAs.

The annual analysis of long-term outcomes for finished CVAs indicates that the survival
rate between 2012 and 2019 has been gradually increasing from some 8% to 27% (Figure 5) with
38% of those finished in 2020 ending up with a recovered business. To remove the recency bias
and to gain a better understanding of the 52 CVAs still ongoing in 2020, the company status
was checked as at 17 March 2022. By then, 34 companies (66%) were still undergoing a CVA,
which is not surprising given the average duration of finished CVAs of 26 months. Of the com-
panies out of the CVA process, only nine (17%) companies were Active and nine (17%) were
either dissolved, undergoing administration or liquidation, suggesting a CVA Full Implementa-
tion rate of 50%. Overall, of the 90 companies for which the CVA was Fully Implemented only
61% were still Active, suggesting that Full Implementation, although crucial, does not guaran-
tee a longer-term business survival (Figure 6). Nevertheless, despite the limited efficiency of
CVAs, the procedure does help some companies to avoid business failure.

Q3: Has the duration of CVAs increased over time?

During the period analysed, the average CVA duration stood at 27 months (including ongo-
ing CVAs), with small retailers’ average of 30 versus non-small of 16 months. For finished CVAs

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%

0%

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

® Fully Implemented ™ Terminated

FIGURE 4 Proportion of CVAs ending between 2012 and 2020 by CVA End Status. 2021 and 2022 data
relates to CVAs starting during the analysis period (mid-2012-early 2021). Source: Authors' own research.
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FIGURE 5 Number of CVAs ending between 2012 and 2020 by Company Status. Source: Authors' own
research.

(Fully Implemented and Terminated), the overall average duration stood at 26 months with
28 months for small and at 13 months for non-small companies. However, the duration of
CVAs has been changing over time. Overall, the CVAs ending in 2012 lasted 15 months. Since
then, the duration has been increasing to 34 months in 2017. In 2018, it has decreased to
23 months and stabilised since then at around 23-26 months.

Other interesting observations were made when we overlaid observations based on both
criteria—Full Implementations with Successes and Terminations with Failures. Between 2012
and 2017 the duration of Fully Implemented CVAs has been increasing from 24 to 46 months,
reducing from then on to 24 months in 2021 (Figure 7). A similar pattern was observed for the
Company Survival with CVA only and with CVA accompanied by other insolvency procedures
(Pearson's correlation coefficient of r = 82%), suggesting that a Fully Implemented CVA can be
a reasonable predictor for the survival of the business. For Terminated CVAs, the duration has
been increasing up until 2016 from 13 months to 30 months to reduce then and stabilise around
20 months.

Contrary to that, the average duration of CVAs for companies failing, despite CVA or CVA
accompanied by other insolvency procedures, increased dramatically between 2012 and 2017
(from 21 to 89 months) to reduce sharply in 2019 to 28 months. Since then, the Terminated
CVAs' duration has been increasing. This strong discrepancy between Terminations and the
eventual failure of the company (Pearson's correlation coefficient of r = 39%) suggests that,
between 2016 and 2018, instead of catalysing rapid business turnaround, CVAs have been drag-
ging with little hope for business improvement. Data from 2021 indicate that this is still the
case. Overall, the above suggests volatility in CVAs' duration with no clear signs of increase.

Terminated |
Fully Tmplemented | —

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

m Success - CVA  ®Success - CVA&Other ®Failure - CVA  ®mFailure - CVA&Other Inconclusive - CVA&Other

FIGURE 6 CVA's End Status by Company Status. Including CVA status post 1 January 2021. Source:
Authors' own research.
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FIGURE 7 Average Duration (in Months) of CVAs ending each year by CVA Outcome and the Company
Status. Source: Authors' own research.

Q4: Are longer CVAs associated with lower business survival?

To respond to this question similar to Q2, we used the CVA outcome (Criterion 1) and Com-
pany Status (Criterion 2). Overall, Fully Implemented CVAs lasted on average 37 months as
opposed to Terminated CVAs lasting on average 22 months. Surviving CVA businesses went
through this process on average for 38 months, while failing ones went through substantially
shorter CVAs (24 months). Same pattern was observed for Fully Implemented CVAs, where the
ultimately surviving businesses went through 39 months long CVAs versus 33 months among
the failing businesses. This would suggest that longer CVAs are not associated with lower busi-
ness survival. However, this is a more nuanced matter, which holds for small, but not for non-
small companies (Figure 8). For small companies, the Fully Implemented CVAs leading to a
company's success were substantially longer than under other circumstances (45 months). In
the contrary, for non-small companies, the Fully Implemented CVAs of surviving companies
were as short as 13 months.

Q5: Is CVAs' uptake by non-small retail companies increasing?

Analysed data confirm that the CVA uptake among non-small retailers has increased during
the analysis period. As shown in Figure 9, the share of non-small retailers undergoing CVA
until end of 2017 was between 0% and 19%, which is broadly in line with previous observa-
tions.'*? However, since then, the share of non-small companies using CVAs has been increas-
ing to reach 48% in 2018, 33% in 2019 and as high as 56% in 2020 strongly supporting recent
observations'*® and explaining the perception of the recently increasing use of CVA in the retail
sector.'**

Q6: Following a CVA, are small retail companies less likely to survive than large retail
companies?

To understand if following CVAs, small companies are less likely to survive than large com-
panies, similar to Q2, we used two criteria. Criterion 1 based on the CVA status showed no sta-
tistically significant differences between small and non-small companies (at 0.05) with around
32% of CVA ending Fully Implemented (Figure 10). Similarly, for Company Status (Criterion
2), we found no significant differences with the business survival s rate for small companies at
21% versus 19% among the non-small companies (Figure 11). Either way, the survival rate of
small retail companies is significantly above the previously observed 14.9%."** and there is no
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FIGURE 8 Average Duration (in Months) of Finished CVAs by CVA Result and Company Status. Source:
Authors' own research.

evidence to suggest that, following a CVA, small companies would be less likely to survive than
large companies.

Q7: How does CVA uptake vary across retail sub-sectors?

The retail CVA uptake by sub-sector has been analysed based on relative and absolute fre-
quency. Nationally every 0.9 per 10,000 companies uses CVAs (Figure 12). Footwear retailers
have been by far the most active users of CVAs (8.1 companies per 10,000), followed by Furni-
ture and lighting stores (3.5 companies per 10,000). Not surprisingly, the CVA uptake was the
lowest among Mail order & Internet companies (0.2 companies per 10,000), Other non-store
retailers (0.4 companies per 10,000) and Beverage or tobacco (0.5 companies per 10,000). The
CVA uptake for Clothing retailers standing at 1.8 companies per 10,000, while still well above
the national average has been in the media spotlight, due to a few national players dramatically
affecting local markets."*

As shown in Figure 13, clothing retailers constituted the largest category of CVA users
(38 companies, 13%). This is not surprising given that clothing retailers are the largest category
after other non-specialised stores and non-store and mail order and internet retailers. Numer-
ous CVAs were observed among furniture and lighting (30), other non-specialist (29) and other
new specialist store retailers (28), and perhaps surprisingly among retailers selling via mail

35
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FIGURE 9 Retail CVA Uptake by Small and Non-small Companies. Source: Authors' own research.
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FIGURE 10 CVA Outcome by Company Size. Source: Authors' own research.

order houses or via internet (20). The 13 footwear CVAs, although among the top 10 categories,
were less frequent and only made up 5% of all CVAs.

Q8: Post-CVA, how does survival vary across retail sub-sectors?

Overall, the analysis of sub-sector outcomes of CVAs suggests strong variation (Figure 13).
Clothing and footwear retailers are among the heavily affected categories, but also among those,
where survival rate following CVAs is below the national average of 29% of all finished CVAs
(clothing - 15%, footwear - 25%). Given that 47% of fashion retailers’ CVAs are still in progress,
one may expect that the efficiency of using a CVA procedure may be illusory for this sub-sector.
On the other hand, the recovery has been stronger (above 40%) in sub-sectors such as hardware,
paints and glass; carpets and floor coverings; mail order and internet retailers, other and other
new specialised store retailers.

Q9: What is the impact of the experience of the insolvency practitioners on the success of a
retail CVA?

As previously observed,"*” the insolvency practice market is polarised. We identified as
many as 122 insolvency practices in charge of retail CVAs, suggesting on average 2.3 CVA cases
over a period of 8.5 years. As many as 107 (88%) of the insolvency companies worked on three
or less CVAs and nearly all of them were UK local companies. On the other hand, the
remaining 15 (12%) companies serviced 52% of all cases (8 practices worked on four or five
CVAs and 7 on ten or more cases).

For the purposes of further analysis, only the top 15 insolvency practices (Experienced Insol-
vency Practices [EIP]) were analysed, assuming that 4 or more CVAs cases should provide at
least some confidence on the practices’ experience. While CVAs are overseen by individual IPs,
for the purposes of this study, we assumed the company behind the IP to be a reasonable proxy
for their experience. Among these EIPs, seven were UK specialised practices and eight were
international mainstream accountancy and financial consulting firms. Given the complexities
of the CVAs of large retailers, as expected, we found that the EIPs worked on 87% of all non-
small retailers’ CVAs, which constituted 31% of their CVA clients.

Non-small - [N
Smal1 |
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FIGURE 11 Company Status by Company Size. Source: Authors' own research.
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While among both the EIPs and all other practices, the success rates measured based on
CVA's immediate outcome (Full Implementation) and Company Status (business survival) vary
from 0% to 100%, the EIPs seem to perform better when it comes to finishing their work. The
percentage of Fully Implemented and Terminated CVAs among EIPs stood at 35% versus 28%
among other practices. For the finished CVAs, the share of Fully Implemented among EIPs
stood at 41% versus 31% among other practices. Among the EIPs for non-small companies, 46%
of CVAs were Fully Implemented versus 39% for small companies. Among other consultancies,
none of the non-small company CVA was Fully Implemented.

Analysis of the Company Status reinforces these observations. Retailers engaging EIPs are
somewhat more likely to survive the CVA (33% vs 25% for companies appointing other prac-
tices). EIPs seem to deliver superior results for non-small companies with as many as 59% of
the retailers still Active at least a year after the CVAs process has been finished. In line with
previous studies,'*® the above suggests that not only EIPs tend to perform better during the
CVA process, but, more importantly, these CVAs prepare the retailers better for longer-term
survival. Hence, the experience of IPs is critical for implementation of a retail CVA.

6 | CONCLUSION AND FURTHER RESEARCH

In the context of grim industry news, the aim of the research is to assess if CVA can be viewed
as a remedy for struggling UK's retailers and to understand the uptake of CVAs. Our observa-
tions suggest that CVA is a useful tool for ‘rescuable’ companies. However, the CVA is not a
solution for the majority of retailers in distress. While retail CVAs can help to avoid business
failure, too frequently they are not Fully Implemented. Even if Fully Implemented, this out-
come does not always translate into long-term business survival. This is important because
CVAs can also have negative impact on landlords and other suppliers. They can also have wider
impacts on retail real estate returns. Together this suggests that improvements in implementa-
tion or more efficient insolvency procedures could be considered to rescue businesses.

In contrast to anecdotal evidence indicating increasing use of CVAs by retailers, our data
suggest that over recent years, and in particular, in the wake of the Covid pandemic, the overall
uptake has not changed materially. However, we confirmed that the share represented by large
retailers has increased. This is of concern because large companies’ CVAs have the potential to
have a much larger negative impact on the retail real estate market. Past research suggested
that small companies undergoing CVAs were less likely to recover than large ones. However,
our evidence suggests no significant differences in the efficiency of CVAs between the small
and large retailers.

While this article has not investigated the detailed results of CVAs for large retailers,
favourable terms for these larger retailers inevitably drive major changes to high streets and
shopping malls and their increasing prevalence raises concerns on fairness and negative exter-
nalities of CVAs even if they are not successful. In line with suggestions to limit CVA applica-
tion to small companies and more recent calls for CVA reforms,'* the limited success of CVAs
in large retailers found by this research reinforces the need to question if the CVA procedure
should be applicable for them. This research can inform deliberations on potential policy and
regulatory changes to improve fairness and efficiency of the CVA procedure. It may also inform
decisions of individual retailers, real estate investors, creditors and IPs seeking more balanced
solutions.
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While, despite the market challenges, the length of CVAs is not increasing, we observed that
longer CVAs are more frequently unsuccessful than shorter ones. This confirms that CVA as
currently managed is not a remedy for more fundamental business issues.

Nevertheless, despite the fact that the whole sector is under consistent pressures from
e-commerce and changing shopping habits, we observed different rates of uptake and success
across various retail sub-sectors. For some merchandise categories, particularly clothing, high
rates of uptake and low rates of business survival suggest that CVA is particularly inefficient for
them and that changes in implementation or other solutions are needed.

Finally, in line with the past research suggesting limited familiarity and experience of IPs,
we found that in the highly fragmented insolvency practice market, the experience of IPs mat-
ters for rescuing retailers undergoing CVAs. This indicates that greater emphasis should be put
on the selection of the IPs and more widely on their training.

Our results indicate important areas for further research into specific differences in imple-
mentation procedures that may explain higher success rates among CVAs supervised by experi-
enced practitioners in order to understand best practice. Other factors to investigate include the
specific causes of business distress where the directors chose CVAs over other procedures and
how they appoint IPs. Further quantification of the implications of CVAs for the brick-
and-mortar retail and retail real estate value would also be valuable.

Moreover, our research indicated very limited literature on hospitality and accommodation
businesses, operating now more than ever in a volatile environment. These businesses having
observed some retailers’ success in renegotiating their leases are now increasingly using CVAs
to improve their financial position. We expect that our methodology will be transferable and
our findings will also inform future studies in these sectors.
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