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THE “BLUE CARD” DIRECTIVE & ITS IMPACT ON EU & HOME 

STATE SOCIETIES 

 

Highly skilled immigrants are considered to be “sort after” individuals. They provide 

countries with skilled labour often, if they originate from developing or least 

developed countries, with significantly less wage demands than similarly skilled 

domestic workers. Furthermore they provide an attractive solution to skills‟ shortages 

in the labour market of western States. Schemes to encourage this type of 

immigration have a long history, with the most well known example being the US 

Green Card for labour migrants. Member States of the European Union have also 

operated similar schemes but it is only recently that the EU itself has entered this 

field with the adoption of Directive 2009/50/EC1, the “Blue Card” Directive. This 

paper will briefly examine the details of the Directive, its aims and objectives and its 

interaction with other EU policy areas. The possibility of achieving these aims and 

objectives will be examined and the prospects for the success of the initiative. 

 

The Blue Card Directive was adopted on 25 May 2009, with a final Member State 

transposition date of 19 June 2011. The Directive itself, or at least the concept 

behind it, has a longer back story. In 1997 the Commission put forward a proposal2 

for a Council Act to adopt a Convention for the first admission and residence of third 

country nationals (henceforth TCNs) to the Member States under the 

intergovernmental provisions of the Third Pillar of the TEU, Justice and Home Affairs 

(JHA). With the transfer of much of the JHA provisions into the EC Treaty, the 

supranational First Pillar, at the Treaty of Amsterdam in 1997, the Commission tried 

again with another proposal in 20013, this time for a Directive. Unfortunately the 

scope of this proposal covered all TCNs seeking labour and the difficult question as 

to who had competence to determine first entry to the territory of a Member State 
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went to the heart of the issue of national sovereignty. As such the proposal failed to 

garner enough support in the Council and was withdrawn in 2006. The Commission 

rethought its policy, adopted two Directives on the adoption of TCNs for the 

purposes of study4 and scientific research5 and issued a Communication in 2005 

outlining a Policy Plan for Legal Migration6. This Policy Plan split the field covered by 

the 2001 proposal into sections in an attempt to adopt the legislation required for 

each section in an incremental manner. The five resulting categories7 included that 

of highly qualified migrant workers and the Commission duly issued a proposal8 for a 

Directive in this area that culminated in the Blue Card Directive. 

 

Details of the Blue Card Directive 

 

Article 1 sets out the purpose of the Directive, being to provide the conditions of 

entry and residence of highly qualified TCNs and their families for longer than  three 

months into a Member State‟s territory and subsequent Member States, and Article 2 

provides definitions of terms in the Directive. The key provisions for a TCN to obtain 

a Blue Card are contained in Articles 3 and 5. The scope outlined in Article 3(1) is 

straightforward until the derogations in paragraph 2. There are ten exempted classes 

of individuals, some of which are reasonable, expected and covered by other EU 

legislation (TCNs migrating to the EU to study9, conduct scientific research10, as 

family members of Union citizens who have exercised their free movement rights11, 

posted workers12 and long-term resident TCNs13) whilst others raise concern. These 
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include beneficiaries of international14 or temporary protection and seasonal workers. 

It is possible that these individuals could be highly qualified and fulfil the criteria for a 

Blue Card but the rights associated with having a Blue Card are denied them merely 

because of their status. The term „seasonal workers‟ is not defined in Article 2 and 

therefore the rights associated with the acquisition of a Blue Card can be 

circumvented by classifying an individual as a „seasonal worker‟. The third exemption 

of concern is for TCNs whose expulsion has been suspended because of fact or law. 

The term „suspended‟ would appear to indicate the expulsion to be temporary but 

again the Directive does not provide a definition. Both the terms „seasonal worker‟ 

and „suspended‟ may well require interpretation by the ECJ.  

 

Article 5 lays out the criteria for admission, with paragraph 1 specifying the 

necessary documentary evidence. Paragraph 3 outlines a wage threshold for TCNs 

where the migrant‟s gross annual salary must be at least 1.5 times the average 

gross annual salary as determined and published by that Member State. This salary 

threshold can be reduced through  the derogation in paragraph 5 to 1.2 for 

employment in professions in particular need of TCN workers and which belong to 

the major groups 1 and 2 of the International Standard Classification of Occupation 

(ISCO-88), those groups consisting of legislators, senior officials and managers, and 

professionals. This final wording of the salary threshold was half that suggested in 

the original proposal. Furthermore, the derogation in proposed Article 6 for graduate 

TCNs less than 30 years of age was completely removed. It should be noted that the 

Member States retain the right under Article 6 to control the volume of admission of 

highly qualified TCNs entering its territory 

 

Chapter III, Articles 7 to 11, concern the procedural elements of issuing the Blue 

Card, grounds for refusal, withdrawal or non-renewal and procedural safeguards. 
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The rights that come with the Blue Card are contained in Chapter IV. Access to the 

labour market is contained in Article 12 with a restrictive approach for the first two 

years of legal employment that requires the conditions of Article 5 to be met and 

changes in employment only allowed with the prior authorisation in writing of the 

competent authorities of the host Member State. After two years the Member State 

has the discretion to grant equal treatment with nationals for access to highly 

qualified employment but if it does not the TCN concerned must communicate 

changes that affect the conditions of Article 5 to the host Member State‟s competent 

authorities, in accordance with domestic procedures. A public service restriction on 

access to the labour market can be retained by the Member States, as can 

restrictions reserving employment to nationals, Union citizens or EEA citizens in 

accordance with national or Community law. Loss of employment cannot 

automatically lead to withdrawal of the Blue Card, unless unemployment lasts for 

longer than three months, or if it occurs more than once during the period of validity 

of the Blue Card (Article 13). Article 14 provides a right of equal treatment for Blue 

Card holders with nationals of the host Member State in regards to: working 

conditions; trade union rights; education and vocational training; recognition of 

qualifications; social security; State pension; access to public goods and services; 

and, free movement within the host Member State‟s territory. Member States can 

limit this right to equal treatment when it comes to study and maintenance grants and 

access to further and higher education may be subject to specific prerequisites as 

specified by domestic law. The Family Reunification Directive15 provides the 

appropriate rights for families of Blue Card holders, according to Article 15, with a 

number of minor amendments and the Long Term Residence Directive is also to 

apply, but again with derogations set out in Article 16. Importantly the five year 

continuous residence requirement in the host Member State in Article 4(1) of the 

LTR TCN Directive is reduced to two years, with five years of continuous legal 

residence in the territory of the EU as a Blue Card holder. 

 

A limited right to move between Member States is provided for in Chapter V, 

although the limited nature of this right must be noted, such that there is no right to 
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free movement. After 18 months of legal employment in the first Member State, the 

Blue Card holder and his family may move to another Member State to take up 

further highly qualified employment. A full application must be made again to the 

second Member State‟s authorities who determine whether to approve the 

application or not. Such an application can be made within a month of moving to the 

second Member State, that can refuse to allow the applicant to work until a decision 

has been taken, or from the first Member State. If the application is refused, and this 

can be on the basis of the volumes of admission in accordance with Article 6, the 

first Member State must immediately readmit the Blue Card holder and family 

members without formalities. 

 

Aims and Objectives of the Blue Card Directive 

 

The aims and objectives of the Directive are set out in the Recitals, but are 

expanded in the Explanatory Memorandum of the Commission‟s proposal16 and an 

Impact Assessment17 issued by the Commission at the same time as the proposal. 

The Impact Assessment located the problem18 that needed to be addressed in the 

demographic trend across the EU such that by 2050 the working age population 

would shrink by 48 million and the dependency ratio (OAPs to workers of working 

age) would double to 51%. Thus when setting this problem in the context of the 

requirements of the Lisbon Strategy19 and the Hague Programme20, the employment 

of highly qualified TCNs within the EU became an attractive option. As such the 

Impact Assessment identified21 that legally resident TCN highly skilled workers 

(henceforth HSWs) within the EU had much higher rates of unemployment than EU 

national HSWs and so the first measure ought to be to utilise this unused 
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employment potential22. However, this would be unlikely to cure the principle 

problem of the demographic trend especially when coupled with the difficulties of 

geographic mobility to adjust labour demand and supply at relatively short notice, an 

adjustment better suited to immigrant labour to satisfy23. When comparing the 

attractiveness for TCN HSWs of the EU to other developed countries the Impact 

Assessment, with respect to the average rate of employment, stated “the EU (with a 

value of 1.72%) definitely lags behind the performance of all the other main 

immigration countries, such as Australia (9.9%), Canada (7.3%), USA (3.2%) and 

Switzerland (5.3%)”24. Finally the legislative framework recognised by the Impact 

Assessment was fragmented with all Member States having some special schemes 

for TCN HSWs with enhanced rights but only 1025 going further than scientists, 

artists, intra-corporate transferees, researchers and university professors26. Of these 

10 Member States all had different definitions, entry and residence conditions, 

although all schemes were demand driven. 

 

The Impact Assessment therefore identified27 2 global objectives: to improve the 

EU‟s ability to attract and retain TCN HSWs; and, to effectively and swiftly respond to 

labour demands for highly qualified labour and offset skill shortages, by encouraging 

TCN HSW immigration and circulation within the EU. These general objectives were 

complimented by specific aims: to develop a coherent approach and common 

immigration policy on TCN HSWs; to increase the numbers of TCN HSWs 

immigrating to the EU on a needs-based approach; to simplify and harmonise 

admission procedures for TCN HSWs; to promote TCN HSWs‟ social and economic 

integration; and, to foster intra-EU mobility, remove unnecessary barriers and allow a 

more efficient allocation of TCN HSWs through the EU. 

 

Interaction with other EU Policy Areas 
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At the same time that the approach behind the Blue Card Directive was being 

formulated and the objectives being set an alternative consideration was being 

explored, first generally, and rather tentatively, by the Council in its document Global 

Approach to Migration28, and then by the Commission over the concept of Circular 

Migration29. In the Communication, the Commission sets out a proposed balancing 

exercise to fulfil the labour needs of Member States against the effects of “brain 

drain” in developing countries30 with the Blue Card Directive placed at the heart of 

Circular Migration31. This new concept of Circular Migration was to be augmented by 

Mobility Partnerships, Return Agreements and dialogue with third countries. 

 

Critique 

 

To evaluate the Blue Card Directive the five specific objectives in the Impact 

Assessment will be considered, before considering the two general objectives and 

the alternative policy of avoidance of brain drain. 

 

1. Specific Objectives 

 a. A coherent approach and common immigration policy on TCN HSWs 

By producing a harmonising Directive, even though only minimum harmonisation, 

there is a minimum standard that Member States must adhere to once the Directive 

has been transposed into domestic law. Unfortunately that standard is a minimum 

with considerable amount of discretion left to the Member States over entry and 

residence requirements, numbers of TCN HSWs admitted and the rights attached to 

a Blue Card. Thus although there may be a common minimal approach that 

approach can remain fragmented inviting competition between Member States for 
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 Council of the European Union, Global Approach to Migration, Council Document 15744/05 
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 Commission Communication on circular migration and mobility partnerships between the European 
Union and third countries, COM(2007) 248 final 
30

 Ibid. at 2 
31

 Ibid. at 10 
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these highly regarded immigrants. Furthermore through their Schengen opt-out, the 

UK and Ireland are not included in the scope of the Directive. 

 b. More TCN HSWs immigrating to the EU on a needs-based approach 

This will be difficult to assess without fresh statistical data. However, the deep global 

recession from 2008 that has badly affected the EU is likely to depress demand for 

TCN HSWs. It is suggested that this is likely to have a detrimental effect, not just on 

TCN HSWs but also on the attainment of the Lisbon Strategy. As these immigrants 

have skills that can drive the knowledge-based economy then it is essential in these 

difficult economic times to draw them into working in the EU particularly when the EU 

is competing in a global market place. 

 c. Simplify and harmonise admission procedures for TCN HSWs 

Admission procedures are harmonised by the Blue Card Directive and as such, 

across the EU, these procedures can be found to be simplified. However, the 

Member States retain the right to control the volume of admission of TCN HSWs. 

 d. Promote TCN HSWs‟ social and economic integration 

Again the Blue Card Directive, through the rights granted in Chapter IV, has not only 

promoted TCN HSWs‟ social and economic integration but has also provided the 

means by which that can take place. Furthermore the requirement of the minimum 

salary threshold in Article 5(3) suggests that TCNs should be able to integrate with 

their host society, and indeed as this is a minimum threshold it is open to Member 

States to set a higher amount. 

 e. Increase intra-EU mobility 

This last objective essentially deals with geographical mobility of TCN HSWs, the 

landscape which the Directive creates is difficult to be positive about. Blue Card 

holders are free to move within the Schengen area for up to three months32. 

However, the Directive makes clear that geographical mobility, although a primary 

mechanism for improving labour market efficiency, preventing skills shortages and 

offsetting regional imbalances, would be limited for the first two years of legal 
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employment in the host Member State due to the principle of Community preference 

and possible abuses of the system33. As such geographical mobility of a Blue Card 

holder during the first period of legal stay should be controlled and demand-driven34. 

The result is that only after 18 months of such legal employment can a TCN HSW, 

and his family, move to another Member State to take up further highly qualified 

employment (Article 18). Furthermore the second Member State has to assess 

another application for Blue Card holder status that it can reject on the basis of 

Article 6 volumes of admission reasons. This is adequate to deal with long term 

labour market inefficiencies and regional imbalances but it is in times of short term 

difficulties where there needs to be flexibility and swift responses. In many high-

technology and innovative industries the mobility of personnel is essential to exploit 

and develop novel discoveries. At times of economic downturn mobility of labour is 

essential to ensure the maximisation of labour efficiency. The Blue Card Directive 

stifles such opportunities and as a consequence makes the EU less attractive to 

TCN HSWs. It could be argued that the derogations from the LTR TCN Directive in 

Article 16 make the acquisition of LTR TCN status more accessible, thereby 

increasing the opportunities for geographical mobility. However, the rights of equal 

treatment in Article 11 of the LTR TCN Directive are very similar to those under the 

Blue Card Directive and significant discretion35 is given to Member States over the 

movement rights of LTR TCNs. 

 

2. General Objectives 

So the two general objectives must now be considered and indeed it can be said that 

the jury is out on both counts. It is difficult to see that the Blue Card regime 

introduced, with so much discretion left to the Member States, is likely to encourage 

immigration of TCN HSWs and their retention is difficult to gauge. Without a 

possibility of acquiring permanent residence and the status of EU citizen, the 

residence status of a Blue Card holder is likely to depend on the fluctuations in the 

labour market and the economy. Such flexibility may be the desired result for 

Member States but the uncertainty created is possibly going to have a negative 
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impact on the retention of these sort after individuals. As for effective and swift 

responses to labour demands for highly qualified labour and offset skill shortages, by 

encouraging TCN HSW immigration and circulation within the EU, the immigration 

into the EU of TCN HSWs will depend on the first objective. However, geographical 

mobility within the EU is unlikely to be effective or swift considering the limitations 

imposed by the Blue Card Directive. 

 

3. Brain Drain 

The Impact Assessment makes clear that the majority of TCN HSWs already legally 

resident in the EU in 2005 come from States where there are dangers of brain 

drain36. Thus as Peers37 suggests these figures suggest that concerns of a brain 

drain exacerbated by the Blue Card scheme could be prima facie valid. Recital 22 

encourages Member States, when implementing the Directive, not to pursue active 

recruitment in developing countries in sectors suffering from a lack of personnel. The 

development of ethical recruitment policies and principles in key sectors is 

suggested. However, as Peers notes38, encouragement in the Recitals of the 

Directive is not the same as an obligation to pursue ethical recruitment policies, 

which the Impact Assessment39 had suggested was a possibility. The Impact 

Assessment40 does make the suggestion though that as so many TCN HSWs have 

already decided to move away from the home country to pursue employment in 

developed countries such as the USA and Canada, inducing them to come to the EU 

would not increase the total number migrating, and thus increase brain drain, but 

merely change the destination of migration. Peers41 points out that this is a 

disingenuous argument and one similar to that traditionally employed by defenders 

of tobacco advertising. 
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4. Final difficulties 

The final problems with the Blue Card scheme are alluded to by Guild42 when she 

considers the international obligations that already bind Member States. These 

obligations are contained in two conventions: the International Labour Organisation 

Convention 97 of 194943; and, the Council of Europe‟s Convention on the Legal 

Status of Migrant Workers 197744. Article 13(1) provides a grace period for 

unemployment of 3 months whilst the European Convention sets a minimum period 

of 5 months. Article 6(1)(b) of the ILO97, and Article 18 of the European Convention 

(although not so precisely), require equal treatment as own nationals for social 

security that includes sickness cover. This would appear to contradict one of the 

Blue Card Directive‟s criteria for admission, namely the requirement of sickness 

insurance. The Directive also requires sickness insurance to cover family members, 

a requirement not included in Article 12 of the European Convention. Finally Article 

8(2) of the European Convention ensures that a worker cannot be bound to one 

employer within a territory, or to that territory, for more than a year. This again 

appears to contradict the Blue Card Directive‟s requirements, particularly the 

necessary authorisation by the domestic competent authority for any change in 

employment for the first two years of residence (Article 12(2)) and the ability to move 

to another Member State to work only after 18 months (Article 18(1)). 

 

The result of these contradictions means that the Member State concerned must 

ensure that the higher standards specified by international legal commitments are 

satisfied thereby nullifying those elements of the Blue Card Directive. 

 

Conclusion 
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Is the Blue Card Directive likely to achieve its objectives? It‟s too early to tell as of 

yet. However, there are concerns. First the harmonisation is minimum and so 

Member States can set higher standards. This means that the elimination of 

competition between Member States to attract TCN HSWs could well be 

accentuated rather than relieved. Second harmonisation is not achieved with the UK 

and Ireland opting out. Third there appears to be a cavalier attitude towards other 

policy areas, in particularly the elements supporting the idea of Circular Migration 

and the Brain Drain from developing and least developed countries. Fourth 

international commitments for Member States already set higher standards than 

those outlined in the Blue Card Directive. Fifth the inclusion of beneficiaries for 

international protection in the classes of exempted individuals is troublesome. This is 

because it appears to contradict with the identification by the Impact Assessment of 

legally resident TCNs as the first class of people who could help to solve the problem 

with the demographic trend. It also appears to contradict the findings of the Impact 

Assessment that those who have already proven their mobility by immigrating are 

those most likely to solve the problem of geographical mobility. The failure to utilise 

the skills of these individuals, some of whom can be very highly qualified, is a major 

concern that could have been, at least partially, resolved by including them in the 

scope of the Directive. 

 

The result is likely to be disappointing and this area may well need revisiting in the 

short rather than the long term if the objectives set out in the Impact Assessment are 

to be achieved. It must also be mentioned that the interlocking of the Blue Card with 

Circular Migration could see the return of a failed system of labour migration, that of 

the 1950s guest worker. The hand of national sovereignty weighs heavy on the Blue 

Card and until this is lifted it is suggested it will continue to be a disappointment. 


