Peace(-keeping) Operations: Soldiers without Enemies?!
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Abstract
‘Peacekeeping is a risky activity.?

Peacekeeping as an operative tool has existed almost for as long as the United Nations (UN)
and while its value is recognised, indeed it has become an all-encompassing means to building,
securing and maintaining peace, it was never meant to exist. The drafters of the UN Charter
and its framework had envisaged a system of collective security that was very much built on
the experiences of the past. Yet, events immediately evidenced that the new world order was
not going to be easily managed by the rules and regulations that proved already out of step with
the times. The UN, however, proved that there is room for innovation and interpretation within
its system; so much so that a tool could be created that had been neither envisaged nor does it
have, to this day, a legal foundation in the UN Charter. Rather, peacekeeping was put under
the auspices and authority of the UN Security Council which administers missions with
reference to UN Charter terminology but without generally anchoring them to any particular
Chapter or Article. Despite their flexible and versatile nature, peacekeeping has over the years
faced a variety of challenges and suffered from a range of drawbacks that might under different
circumstances have caused calls for abolition of the whole initiative. Peacekeeping, however,
has endured and is undergoing a renewed transformation to make the future of peace operations
part of the continued UN narrative.
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18.1 Introduction

Peace is at the heart of the United Nations (UN)® whose genesis as an international organisation
traces the horrors of early 20" century conflicts that not only bore evidence of technological
advancements* but also of the increasingly global nature of conflict. Its predecessor, the League
of Nations which itself was borne of the Great War and so the first conflict of truly international
character, laid the foundations for the UN in a vow ‘not to resort to war’ and ‘to achieve
international peace and security’.>

The pursuit of peace is the UN’s mandate and it is doubtlessly the most successful
international organisation to date with (at the time of writing in 2019) 193 member-states.®
Nonetheless, ‘peace’ on a global scale remains an ideal and yet elusive. Indeed, it must be
acknowledged that ‘peace’ as an objective is aspirational” and the UN as an organisation can
only work towards creating the conditions, in cooperation with and support of the international
community, in which the use of force as part of conflict must become the choice of last resort.

In an effort to focus UN member states on this aspiration, the obligation to settle
disputes of an international nature peacefully is a fundamental commitment.® To create the

3 Preamble, Charter of the United Nations 1945 (henceforth UN Charter).

4 The Hague Conferences of 1899 and 1907 recognised the increasing threat posed by new, more sophisticated
weaponry. See UNIDIR Resources 2017.

°> See Preamble, The Covenant of the League of Nations 1919.

& United Nations, About the UN.

7 ‘Peace’ is a term subject to differentiation as it can at best connote the absence of strife or armed conflict. See
UN News 9 September 2014.

8 Article 2(3), UN Charter. For more discussion on the scope of settling international disputes, see Mani and
Ponzio 2018.



supporting conditions to ‘maintain international peace and security’,® the founders of the UN
and authors of the UN Charter allocated to the organisation’s principal organs'® a variety of
tasks and equipped them with tools in an effort to collectively pursue, if not attain, its primary
purpose. Today, the UN is much more than about the maintenance of peace but, for the
purposes of this chapter, we shall concentrate on ‘peace’, itS nature in the context of the
achievable, its attainment and its maintenance through so-called peace operations under the
aegis of the Security Council.

With six principal organs set to work towards peace, each organ with its own purpose,
remit and tools at its disposal, the Security Council is the organ tasked with the ‘primary
responsibility for the maintenance of international peace and security’.!! To that end and to be
able to discharge this duty, the Security Council was granted specific powers as elaborated in
Chapters VI, VII, VIII and XII of the UN Charter,*? subject to overview by the General
Assembly.® As such, the Security Council should have, and in theory does have, at its disposal
a number of avenues and measures ranging from the ‘Pacific Settlement of Disputes’ under
Chapter VI, ‘Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of
Aggression’ under Chapter VII, to the use of ‘Regional Arrangements’ under Chapter VIII.
Yet, as the first part of this chapter will show, the original aspirations could not be realised with
the tools provided, leading to compromises on the one hand and the creation of measures not
envisaged by the UN Charter on the other. Combined, these now fall within the definition of
‘peace operations’. Peace operations are about ‘working towards peace’ and a look at United
Nations Peace Operations (UNPOs) reveals that the term combines both ‘peacekeeping
operations’ and ‘political missions and good offices engagements’,'* with the former led by the
United Nations Department of Peacekeeping Operations,® and the latter led by the United
Nations Department of Political Affairs.®

The terminology elicits reactions ranging from hopeful to despondent to unequivocally
critical and even dismissive. Hopeful because peace is the aspirational ideal but also
despondent because attaining and maintaining peace is elusive and fraught with difficulties.
Critical voices have long accused peacekeeping of severe failings'’ and thereby, directly and
indirectly, cast doubt on peacekeeping operations’ rationale, purpose and, ultimately, their
usefulness. With peace as elusive as ever, ‘peace operations’ that are subject to a Security
Council mandate have faced an uphill struggle, not least plagued by the organ’s contentious
composition and ongoing reform discussions.8

In order to understand the nature of such operations under the auspices of the Security
Council, this chapter will briefly introduce the Security Council as the pertinent UN organ in
charge of administering peace and relevant processes, and the tools at its disposal in that regard
(18.2). We will examine how peacekeeping came to be within the purview of the Security
Council and where, if at all, peacekeeping operations fit within the UN Charter framework.
Further, in 18.3, we will take a more detailed look at peacekeeping operations, their purpose
and objectives, the basis for such operations and how they have evolved. Finally (18.4), the

® Preamble, UN Charter.

10 Article 7, UN Charter.

11 Article 24(1), UN Charter.

12 Article 24(2), UN Charter.

13 Article 24(3), UN Charter.

14 United Nations Peace Operations.

15 United Nations Department of Peacekeeping Operations.

16 United Nations Department of Political Affairs. Note that while the text identifies ‘peace operations’, the
focus of this chapter will be on peacekeeping operations.

17 Notably Boot 2000.

18 Reform discussions are beyond the remit of this chapter. For discussions see e.g. Fassbender 1998; Hurd
2002; and Hassler 2013.



chapter will identify current challenges and proposals for change to then provide an outlook on
the future of peacekeeping operations.

18.2 The UN Charter Framework and the Necessity of Security Council Authorisation

The Security Council is one of six principal UN organs.’® With each organ tasked with a
specific objective and remit, the Security Council’s functions and powers are outlined in Article
24. Accordingly, the Security Council is tasked by the UN member states with the ‘primary
responsibility for the maintenance of international peace and security’ on their behalf,?° and, in
discharging its duties, it is subject to the ‘Purposes and Principles of the United Nations’ as
outlined in Chapter 1.2t Crucially, to provide the Security Council’s primary responsibility with
the necessary weight, its decisions are binding on the UN member states, underlining and
ensuring their commitment to the purposes and principles.?? This central position in the UN
framework coupled with the fact that its membership is limited to a total of 15, with 5 positions
already, and seemingly irreversibly, occupied?® makes the Security Council, for better or worse,
‘first among equals’ and consequently the centre of much attention.

The Security Council was created as a ‘powerful executive committee’?* that, it was
expected, had the military backbone to deliver a realistic response to a potential threat to the
UN’s peace and security framework.?® This security framework is built on two Chapters both
of which are under Security Council remit and offer incremental alternatives to action. First,
Chapter VI which offers means and measures for the peaceful settlement of disputes or
situations whose continuance is ‘likely to endanger the maintenance of international peace and
security’ and should, by all accounts, be the first port of call in any dispute or situation.?
Secondly, Chapter VII, which acknowledges that a dispute or situation has become a threat to
the peace, breach of the peace or an outright act of aggression and therefore requires more
forceful, active intervention.

The UN Charter’s in-built protection mechanism to prevent arbitrary external
intervention in a State is provided in Article 2(7): anything ‘essentially within the domestic
jurisdiction of any State” remains off-limits. This is an acknowledgement to the fact that while
the member states submit to the UN as an international organisation they do remain sovereign
States. Thus, means and measures under Chapter VI are part of voluntary dispute resolution
and the Security Council is, at most, in a position to offer non-binding recommendations only.?’
Crucially, however, this does not apply to ‘enforcement measures under Chapter VII’,
specifically decisions under Articles 41 and 42, which are taken by binding Security Council
decisions.?®

19 The other organs are the General Assembly, the Economic and Social Council, the (defunct) Trusteeship
Council, the International Court of Justice, and the Secretariat (notably represented by the UN Secretary-
General). See Article 7, UN Charter.

20 Article 24(1), UN Charter. Arguably, primary does not mean exclusive responsibility as the General
Assembly’s ‘secondary’ role was highlighted in the case of the ‘Uniting for Peace’ resolution, see n. 56 below.
2L Article 24(2), UN Charter.

22 See Article 25, UN Charter.

2 Article 23(1), UN Charter. The remaining 10 members are non-permanent, Article 23(2), and are elected for
two-year terms.

2 Finkelstein and Finkelstein 1966.

% The permanent members’ continued tenure at the centre is subject to much debate. It is not within the scope of
this chapter to discuss this, however.

% Article 33, UN Charter.

27 Article 38, UN Charter.

28 Article 25, UN Charter. On the force of binding Security Council resolutions, see Dellbriick 2002, p. 457,
para. 11.



Another in-built protection mechanism to prevent arbitrary external intervention
through the use of force is the ban on the same by virtue of Article 2(4). This ban on the use of
force by a State?® has, under the UN Charter framework, been limited to two exceptions: self-
defence within the meaning of Article 51 and action mandated under Chapter VI, notably with
reference to Article 39 as the ‘trigger’ provision and Article 42 as the enforcement provision.
Accordingly, force can only be used either by a State (or States, in a collective response) in
response to an ‘armed attack’3? against a member state and only until the Security Council has
taken relevant measures to maintain peace and security, or by member states acting on the
authorisation of the Security Council, following a determination under Article 39 and taking
(or authorising the taking) of relevant action under Article 42.

18.2.1 The Pacific Settlement of Disputes | Chapter VI

Turning to the pacific settlement of disputes under Chapter VI first, the focus is on any disputes
that are likely to endanger international peace and security.®! The Security Council’s role is
one of providing support and acting as independent facilitator.3? While it does have the power
to investigate under Article 34, at no point in Chapter VI does the Charter confer on the Security
Council greater powers other than referral, e.g. to the 1CJ%, or the making of non-binding
recommendations.

Referrals to the Security Council can come from other UN organs such as the General
Assembly under Articles 11 and 12, the Secretary-General under Article 99, and both member-
states and non-member-states.®* Nonetheless, the expectation is primarily upon the parties to
the dispute to find a pacific solution. They are called upon to choose from a range of measures
from the dispute resolution toolkit in Article 33(1), including ‘means of their own choice’.*® If
they are unable to settle by the means listed in Article 33, the parties do have a duty as per
Avrticle 37 to submit their dispute to the Security Council. Submission of the dispute to the
Council, however, does not add it automatically to its perennially crowded agenda but is rather
subject to a procedural decision requiring a majority of nine votes whether to place it on the
agenda in the first place.®® If adopted onto the agenda, Article 32 requires that the parties to the
dispute are invited to participate in, but not vote on, discussions.

While the parties are called upon to resolve their disputes without recourse to the use
of force, even have a duty to refer their dispute to the Security Council, any of its
recommendations in the pursuit of pacific settlement entail no legal obligation to comply on

29 This has been confirmed as being of ius cogens status and therefore not simply only applicable to UN member
states: see Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United
States of America), Merits, Judgment of 27 June 1986, ICJ Reports (1986) 99.

30 The debate on whether an armed attack is a necessary prerequisite or whether a pre-emptive or even
preventive use of force in self-defence is permissible with reference to customary international law is not within
the scope of this chapter.

31 Emphasis added. The point at which the relevant threshold has been reached when disputes are or should be
referred has been the subject of debate from the start. See Eagleton 1946.

32 For an overview of the Security Council’s practice in the pacific settlement of disputes see Repertoire of the
Practice of the Security Council, Pacific Settlements of Disputes (Chapter VI).

33 Article 36(3), UN Charter. See e.g. Corfu Channel Case (United Kingdom v Albania) Judgment of 9 April
1949 I1CJ Rep. (1949) 4.

34 Article 35, UN Charter.

3 These methods are ‘supplementary to those methods traditionally established in international law’. Sands and
Klein 2001, p 43.

3 Article 27(2), UN Charter. For information on the Security Council’s procedures, see Repertoire of the
Practice of the Security Council, Provisional Rules of Procedure, Rules 6-12.



part of the parties.®” Therefore, action under Chapter VI very much leaves the parties to the
dispute in charge as to their preferred course of action in resolving their dispute making use of
the resources available but with the Security Council taking a supporting rather than leading
role. Crucially, at this point, their dispute is not deemed to be of a nature to make it subject to
mandatory external intervention. This approach supports not only the notion of States as
sovereign entities that act as equals on the international stage,® it also underlines the
fundamental ideal that peace can only be achieved and maintained through peaceful means.*®
Disputes and situations are resolved regularly without much publicity.*® Once peacefully
resolved they rarely, if ever, make it into the public’s conscience. After all, if something works
well, little notice is taken of its successes.

18.2.2  Authorising Enforcement Action | Chapter VII

With the pacific settlement of disputes to be pursued in preference, enforcement action under
Chapter VII was meant to constitute the exception rather than the rule. Despite this aspiration,
it rarely takes long before (public) attention shifts to Chapter VII and intervention is either
being deliberated or actively taken.**

Under this Chapter, the focus shifts either directly onto a brewing conflict or away from
any, failed, attempts at dispute resolution, with the Security Council as the central organ with
the power to make a determination under Article 39 as to the ‘existence of any threat to the
peace, breach of the peace or act of aggression’. Hence, at this point a conflict or a dispute
between parties is deemed to have, or has in fact, become a matter of international concern,
and any attempts, if any, at resolving the conflict or dispute have failed (or are seen to have
failed). States’ right to have their sovereignty respected in terms of external non-intervention,
while explicitly recognised in Article 2(7), is no longer effective. The matter has now moved
within Chapter VII remit; accordingly, member states accept derogations to their sovereignty
in an effort to subscribe to international conflict management.

For a matter to come within the remit of Chapter VII, it has to satisfy the “trigger
criteria” as per Article 39 mentioned above. With this, the Security Council effectively
‘provides an authoritative statement regarding the seriousness of an event’#? although it should
also be noted that ‘not every violation of the peace produces an automatic response from the
Council’.*® Once a situation has satisfied the Article 39 criteria, having caught the Security
Council’s attention and having been included in its agenda,** there is a range of tools available
within Chapter VII.

37 The binding nature of Article 25 does not apply to recommendations under Chapter V1. See above n. 22 and
28.

3 See Article 2(1), UN Charter.

39 This endeavour is reflected in a multitude of instruments such as the ‘Friendly Relations Declaration’
(A/RES/2625 (XXV), October 1970); the Manila Declaration on the Peaceful Settlement of International
Disputes (A/RES/37/10, November 1982); the ‘Declaration on the Prevention and Removal of Disputes and
Situations Which May Threaten International Peace and Security and on the Role of the United Nations in this
Field, A/RES/43/51 (December 1988); or the 2005 World Summit Outcome document, A/RES/60/1 (24 October
2005).

40 For a record of Chapter VI dispute resolution, see Repertoire of the Practice of the Security Council, Pacific
Settlements of Disputes (Chapter VI).

1 For an overview of the Security Council’s practice under Chapter VII see Repertoire of the Practice of the
Security Council, Actions with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression
(Chapter VII).

42 Hassler 2013, p 14.

43 Hassler 2013, p 14.

44 For a record of Chapter VI actions, see Repertoire of the Practice of the Security Council Actions with
Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Chapter VII).



The Chapter is said to depict a non-sequential ‘sanctions ladder’,* from resorting to
measures not involving the use of force in an effort ‘to prevent an aggravation of the
situation’,* to economic and other non-forcible measures,*’ to finally the authorisation of
enforcement action.“® It is, of course, the latter that attracts most attention as it may involve,
and has become synonymous with, the use of armed force.* It is this ‘use of armed force’,
however, that caused some consternation early on.

In order to provide the UN collective security system with the necessary teeth to repel
potential aggressors and prevent potential conflicts from escalating, the Security Council was
to be supported by all UN members in its efforts by ‘armed forces, assistance, and facilities’ to
be made available to it ‘on its call’.>® The application of such armed force was to be made ‘with
the assistance of the Military Staff Committee’®! which was to consist of the Chiefs of Staff of
the five permanent members ‘to advise and assist the Security Council on all questions relating
to the Security Council’s military requirements [...]” and ‘the employment and command of
forces placed at its disposal’.>? Agreements subject to Article 43 have never been signed®® and
the Military Staff Committee in Article 47 remained ineffectual owing to disputes among the
permanent members. This rendered this potentially most potent tool in the Security Council’s
armour a paper tiger.

As the Security Council was not provided with standing forces at its disposal within the
meaning of the UN Charter, alternative arrangements had to be agreed on. How pressing this
need for improvisation and flexibility was is well illustrated by the action in Korea in 1950
when the Security Council, in order to have its decisions enforced, approved military action
under US command.>* While to some extent reactionary in that the Security Council merely
approved and legitimised the action the US would have taken in any case, it provided the
footing to allow for the Security Council to function in accordance with its primary
responsibility; command may no longer be in the Security Council’s hands as originally
envisaged, but as member states are provided with authorisation by the Security Council to
enforce its decisions, the requisite legitimacy is conferred on the action nonetheless.>

Arguably, Security Council authorisation for enforcement action not under its
command but with its blessing is a “success story” as without this cloak of legitimacy a
multitude of enforcement actions would simply have fallen outside the UN’s collective security
framework and thus undermined its founding purposes and principles. As would become
evident, early instances of adaptive flexibility and interpretive ingenuity were only the
beginning.

18.2.3 Innovation through Straddling the Divide | Chapter VIY2

4 Miller 1999.

4 Article 40, UN Charter.

47 Article 41, UN Charter.

8 Article 42, UN Charter.

49 For an analysis of the use of Article 42 as a means of ensuring the collective security framework, see e.g.
Rumage 1993, also Vidmar 2017.

%0 See Article 42, UN Charter.

5L Article 46, UN Charter.

52 Article 47, UN Charter.

%3 Relevant arrangements as per Article 43, UN Charter, have never been implemented and the article remains,
to all intents and purposes, ineffective. See Rossman 1994.

54 S/RES/83 (27 June 1950) and S/RES/84 (7 July 1950).

% The extent to which this has now been developed, especially the controversies surrounding the authorisation
practice, is beyond the scope of this chapter.



The UN may have been conceived in the spirit of war time efforts to assure future generations
that recourse to armed conflict would become a thing of the past through the use of a
sophisticated reciprocal security system. Yet, the conciliatory tone and cooperative
atmosphere, especially among the permanent five members, soon evaporated. With the Cold
War came power struggles that more often than not thwarted effective Security Council action.
No other event evidenced this ultimate deadlock and thus failure on part of the Security Council
in its primary responsibility to take effective action than the events that led to the adoption of
the Uniting for Peace resolution.*®

While initially an instance of illustrating the flexibility within the framework, the
Korean experience (above) also brought into sharp relief the disabling disagreements between
the permanent five that would affect the Security Council’s functioning for decades to come.
One of the most disabling illustrations of such disagreements, without any doubt, is the use, or
threat, of the permanent member “veto”.>” While the word “veto” does not appear in the text
of the UN Charter, the permanent members are effectively afforded one.>®

With the Security Council deadlocked, the passing of the Uniting for Peace resolution
evidenced that the international community was not prepared to let the UN as an organisation
fail in its objectives because they had conceded the most central position of power to five
member states. Flexibility and improvisation consequently proved an essential feature of the
UN system. As would become clear: the UN was nothing if not adaptable. Its Charter, while
framed in the language and experience of World War 11, proved to be amenable to interpretation
to the point of implying terms arguably neither intended nor foreseen by its drafters. This is
further evidenced by the fact that even interpretive lines between clearly separate Chapters
would have to be blurred in order to achieve the UN’s objectives.

While priority was to be given to solving disputes through Chapter VI, the focus started
to shift to Chapter VII. However, as seen above, while the focus did shift, it also became clear
that the Security Council would not be able to function as envisaged if the Charter and its
language were to be read in their literal sense only. Measures were developed and devised to
deal with situations that had not been contemplated, and thus did (and do) not neatly fit within
either Chapter. Prime examples of such measures are peacekeeping operations.

As will be elaborated in more detail in the next section below, peacekeeping as we now
know it was not originally contemplated. While the terminology appears intuitive in light of
the primary objective to maintain and keep the peace, it is not found in the UN Charter and had
to be developed in response to the needs at the time. An early example in 1947,%° while now
listed as a peacekeeping operation,®® did not even come within the terminology, which was yet
to be coined. It was Dag Hammarskjold, the second UN Secretary-General and a firm believer
in the power of diplomacy,%! who defined it within the framework of the UN Charter as a
response to the Suez crisis in 1956.%% The United Nations Emergency Force (UNEF) was the
first of its kind and was conceived as an impartial and armed UN force to stabilise fragile

%6 A/RES/377 (V), 3 November 1950. This is the one, and only, instance in which the General Assembly
stepped up to taking the place as the alternative organ.

5" To ensure the backing of the permanent members a non-procedural vote is required. This requires a majority
of nine, including the concurring votes of the permanent members as per Article 27(3), UN Charter.

%8 For a discussion on the veto and its place within Security Council decision-making, see e.g. Fassbender 1998.
% Following the endorsement by the General Assembly in November 1947 of a plan for the partition of
Palestine, providing for the creation of an Arab State and a Jewish State, in 1948, unarmed UN military
observers were deployed to the Middle East to monitor the Armistice Agreement. UNTSO (UN Truce
Supervision Organisation) was established by S/RES/50 (1948).

60 See, e.g. United Nations, Honouring 60 Years of United Nations Peacekeeping.

61 Bildt 2011.

62 See Hammarskjold 1958.



situations.®® Because of its nature and the fact that peacekeeping operations consist of a
combination of elements, Hammarskjold described them as falling under “Chapter VI and a
half” of the Charter, that is ‘somewhere between traditional methods of resolving disputes
peacefully (outlined in Chapter VI), on the one hand, and more forceful, less “consent-based”
action (Chapter VI1), on the other.”®*

Peacekeeping operations are no doubt a prime example of the desire to see the UN and
its objectives succeed against permanent member divisions and in light of constraints, both
internal and external.®® As a tool, peacekeeping has evolved, and keeps evolving, to keep
meeting the demands of a changing landscape.®® While originally limited to maintaining
ceasefires and acting as a stabilising force, more complex tasks have been added since UNEF.
UN peacekeeping operations have become the only globally-recognised means to credibly and
impartially keep and build the peace.

18.3 Peacekeeping Operations — An Overview

There is no easy ‘one size fits all> definition.%” Even attempts at doing so are contentious, as
Kofi Annan admitted:

‘[PJeacekeeping appears as “the use of multinational military personnel, armed or
unarmed, under international command and with the consent of the parties, to help
control and resolve conflict between hostile states and between hostile communities
within a state.” Clear as that definition seems, events are now rendering parts of it
contentious.”®

Owing to its very nature, peacekeeping must be flexible and adaptable. Operations have
consequently been deployed in a variety of combinations and configurations. They are
increasingly multi-dimensional and are called upon ‘not only to maintain peace and security,
but also to facilitate the political process, protect civilians,®® assist in the disarmament,
demobilization and reintegration of former combatants; support the organization of elections,
protect and promote human rights and assist in restoring the rule of law.’’® In order to achieve
lasting peace, therefore, peace operations encompass a range of multi-dimensional, multi-
functional and complex operations.”* Notably, they involve ‘not only military but also various
civilian and police components’.’”? The underlying mandate is situation-specific, depending on
the nature of the conflict and the specific challenges it presents.”

While certainly flawed, as discussed below, peacekeeping operations have proven to be
one of the most effective and enduring tools available in assisting in the difficult path from

83 Bildt 2011.

84 United Nations, Honouring 60 Years of United Nations Peacekeeping, Background.

% There is a range of constraints, including lacking financial and logistical support. See e.g. Press Release 2000;
NYU Center on International Cooperation; and Langholtz 2010.

% For an overview of the developments, see Fetherstone 1994.

67 Indeed, peacekeeping operations are but one means in the wider spectrum of the UN’s peace and security
activities. See Capstone Doctrine 2008, Chapter 2.

8 Annan 2017.

% For an assessment of the uncertainty with respect to the use of force to protect civilians with a particular view
of missions’ rules of engagement, see Blocq 2006.

0 United Nations Peacekeeping, What is Peacekeeping?. See also Handbook on United Nations.
Multidimensional Peacekeeping Operations 2003.

"1 Hatto 2013 charts the developments and considers the challenges.

2 Aoi et al 2007, p 4.

78 Capstone Doctrine 2008, p 16.



conflict to peace. Its various means of engagement are undoubtedly a strong point and represent
much of UN practice.” In the following, this section will address the difficulties surrounding
the use of terminology, outline the underlying principles and legal basis of operations, describe
the steps to the creation of an operation and cover the evolution of operations post-Cold War.

18.3.1 Terminology

Peacekeeping as a term includes under its heading a variety of operations. It is commonly used
for reasons of simplicity and convenience, yet this belies the complexity of operations
subsumed under the umbrella term. While peacekeeping operations traditionally were to
monitor ceasefire agreements and to provide a secure environment for the delivery of
humanitarian action as an immediate response, as they developed, they also were to address
the root causes of conflicts™ to eventually ‘lay the foundations for social justice and sustainable
peace’.’”® Clearly, a tall order for any operation. Additionally, peacekeeping operations,
irrespective of size, mandate and objectives, are to conform to and apply underlying principles
that were designed to ensure their acceptability.

18.3.2 Underlying Principles

To achieve each operation’s purpose and objectives, three ‘inter-related and mutually
reinforcing’’’ principles underlie UN peacekeeping:

1. Consent of the parties
2. Impartiality
3. Non-use of force except in self-defence and defence of the mandate.™

Consent of the parties: Ideally, consent is gained from the main parties to the conflict,
necessitating commitment to the wider political process and ‘acceptance of a peacekeeping
operation mandated to support that process’.”® While this is a reasonable expectation, it is also
riddled with controversies and contradictions, not least in situations where the ‘main parties to
the conflict’ consist of a multitude of factions.®

Impartiality: Mandates are to be implemented ‘without favour or prejudice to any party’.8! This
is both crucial and complementary to obtaining both consent and cooperation from the main

4 Useful and instructive guidance is provided in the Capstone Doctrine 2008.

s Although, arguably, many if not all peace operations mandates have failed in effectively tackling, managing
and eradicating the root causes owing to complex scenarios on the ground. For more detailed analyses see e.g.
Woodward 2007, Annan 2014, and United Nations Meetings Coverage, General Assembly (2017).

6 Aoi et al 2007, p 5.

7 Capstone Doctrine 2008, p 31.

8 United Nations Peacekeeping, Principles of Peacekeeping. For a more detailed outline of each principle, see
Capstone Doctrine 2008, Chapter 3. See also Clemons 1993-1994. Clemons charts the historical developments
of peacekeeping principles.

79 Capstone Doctrine 2008, Chapter 3, p 31.

80 For further details, see Capstone Doctrine 2008, Chapter 3, pp 31-33. For a more detailed consideration and
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parties yet is ‘not be confused with neutrality or inactivity’.82 However, this principle is equally

subject to controversy as it has, on occasion, become ‘an excuse for inaction’.

Non-use of force: This principle dates back to UNEF.8 While principally ‘not an enforcement
tool’, it is acknowledged that owing to the circumstances into which operations are deployed,
force may have to be used at ‘the tactical level’, including ‘resistance to attempts by forceful
means to prevent the peacekeeping operation from discharging its duties’.%

Needless to say, the three underlying principles appear somewhat simplistic out of context and
have, each in their own way but also when looked at holistically, drawn widespread criticism
which led to calls for clarification and adaptation in light of the changing nature of conflicts.
Not only that, it is also accepted that, by themselves, they are not enough to contribute to
operation success.®® In fact, peacekeeping needs to be embedded in a much more detailed and
integrated peacebuilding system.®’

18.3.3 Legal Basis

Strictly speaking, there is no legal basis for peace operations in the UN Charter as they were
not provided for in the language of the Charter. Rather, they are the result of ongoing
improvisation and interpretation. Traditionally, peacekeeping operations have been rooted in
Chapter V1, yet practice has shown that the Security Council does not need to refer to a specific
Chapter or indeed Article when passing a resolution that authorises a peacekeeping mission.
As a tool, peacekeeping ‘has largely been used in situations where application of Chapter Six
of the Charter was not adequate and utilization of Chapter Seven was not possible.”® It is only
more recently that the Security Council has started invoking Chapter VII when authorising a
mission into settings where the State has shown itself to be unable to maintain security and
public order.®

18.3.4 How is a Peacekeeping Operation Created?

Peacekeeping is resource-intensive. The path to creating, setting up, financing and maintaining
such an operation is longwinded and depends on a variety of UN actors (such as the General
Assembly and the Secretary-General). During initial consultations on a situation that is either
developing or has worsened, a variety of actors, including relevant UN actors, the potential
host government and the parties on the ground, member states that are likely to contribute
troops and other logistical support, regional and other intergovernmental organisations as well
as other relevant key external partners, is called upon to determine the most appropriate
response.®® Following a technical field assessment that analyses ‘the overall security, political,

82 Capstone Doctrine 2008, Chapter 3, p 33.

8 Capstone Doctrine 2008, Chapter 3, p 33. For further details, see Capstone Doctrine 2008, Chapter 3, pp 33-
34. For a more detailed consideration and discussion of the issues surrounding impartiality see Rhoads 2016.

84 See text to n. 63 above.

8 Capstone Doctrine 2008, Chapter 3, p 34. For further details, see Capstone Doctrine 2008, Chapter 3, pp 34-
35. For a more detailed consideration and discussion of the issues surrounding the non-use of force see Berdal
2019.

8 For further details, see Capstone Doctrine 2008, Chapter 3, pp 36-40. See de Coning and Peter (2019).

87 For extensive analyses of the underlying principles and theories see Ryan 2000; Sitkowksi 2001.
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military, humanitarian and human rights situation on the ground, and its implications for a
possible operation’, a report is sent to the Security Council outlining ‘options for the
establishment of a peacekeeping operation as appropriate including its size and resources’.%
This report will also outline financial implications and a statement of preliminary estimated
costs.%?

However, it is only if and when the Security Council determines that deploying an
operation is appropriate that it will formally pass a resolution authorising the mission.*® While
not embedded in the UN Charter, peacekeeping operations do depend on a Security Council
resolution which will not only authorise the mission, but will also provide its mandate, its size
and its scope.®* Crucially, as the UN has no standing army,*® and so the Security Council has
no recourse to a deployable force, member states are called upon to contribute troops.%

While the mandates themselves are influenced by the nature and content of the
agreement reached by the parties to the conflict, °” regular reports to the Security Council will
update it on the implementation of the mission and, based on these reports, the future of the
mission is decided. Ultimately, it is Security Council authority that not only provides the
mandate but also imbues the operation with legitimacy. As the UN’s bearer of primary
responsibility to maintain peace and security, its support is essential.%

18.3.5 The Evolution post-Cold War

The end of the Cold War substantially affected both practice and scale of peacekeeping
operations and brought about nothing less than conceptual change.®® While peacekeeping
operations had proven to be a workable solution in inter-State conflicts, with the advent of
intra-State conflicts where ‘the lines of hostility are not so neatly drawn’, vulnerabilities of the
set-up were drawn sharply into focus.'® Operations had evolved from the original military
model of observing ceasefires and separating forces after inter-state wars to incorporating a
complex mix of military, police and civilian elements working together to help lay the
foundations for sustainable peace.’®® As part of the UN’s ‘peacebuilding architecture’,%?
peacekeeping missions increasingly have a role to play in conflict prevention, peace-making,

%1 United Nations Peacekeeping, Forming a New Operation.

9 It is here that the General Assembly plays a key role in assessing the feasibility of a peacekeeping operation.
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Boutros-Ghali see Meisler 1995, p 187.
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personnel, they continue wearing their own countries’ uniform. See United Nations Peacekeeping, Forming a
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‘enormous formal powers’ yet has no direct control with which to enact them. Hurd 2002, p 35.
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peace enforcement!®® and, ultimately, peacebuilding.’® In fact, the language of conflict
prevention'® only entered practice with the end of the Cold War.1% Consequently, in an
Agenda for Peace, the central importance of “preventive diplomacy”, including confidence-
building measures, fact-finding, early warning, preventive deployment, and demilitarized
zones was underlined.'%” This was defined as ‘action to prevent disputes from arising between
parties, to prevent existing disputes from escalating into conflicts and to limit the spread of the
latter when they occur.’1% This presented opportunities but also challenges as while the “world
has united behind peacekeeping in principle, it has failed in many respects to take
commensurate steps in practice.’1%®

Increasingly, mandates included the authority to use force (with the consent of the host
authorities) to both defend themselves and their mandate.!*® True, originally peacekeepers were
deployed to keep peace, not to make war; their major weapon was moral authority, not military
strength.!* However, the change in mandate to include a more robust use of force stems from
hard-learned lessons in Somalia, Rwanda and the former Yugoslavia to name but a few.!!2
These operations ‘were deemed to have been flawed in their adherence to outdated neutrality
and their lack of correct operational design and competence for dealing with identifiable
“enemies”’ 1% while at the same time highlighting that warring factions increasingly perceived
peacekeepers as ““intrusive meddlers” and can both, in their own right, be seen as
gamechangers.1!4

Somalia was the first instance in which ‘both greater involvement in conflicts occurring
within borders, as well as a wider use of force was required’.*'® Consequently, the Security
Council, for the first lime, found that a humanitarian disaster constituted a threat to peace and
security.!® Action was initiated by a traditional peacekeeping force, the United Nations
Operation in Somalia (UNOSOM 1), which was subsequently replaced by UNISOM 1l and
backed up with a more substantial military operation, the Unified Task Force (UNITAF) which
had been comprised of contributions from many member states. The violence persisted despite
UNITAF’s mandated effort to create a secure environment and limited the success of efforts to
deliver humanitarian aid and alleviate suffering in the region.!’ The Protection Force
(UNPROFOR) that was sent to the former Yugoslavia was also largely unsuccessful in its
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normally prohibited for Member States under Article 2(4) of the Charter unless authorized by the Security
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Goulding 1993.
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these were An Agenda for Peace and In Larger Freedom. Kofi Annan, e.g., called for a ‘culture of prevention’
within the UN. Press Release 1999.

196 The peaceful settlement of disputes and conflict prevention are closely related concepts. However, while the
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and the root causes of conflict. For an excellent overview, see Mani and Ponzio 2018.
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198 An Agenda for Peace 1992, para. 20.

109 Annan 2017.

110 Blocq 2006 further picks up the issue that there is ambiguity in the law guiding peacekeepers in their
missions.

111 Annan 2017.

112 For a useful overview of the development of peacekeeping with regard to the use of force, see Sloan 2014
113 pygh 2004, p 39.

114 Clemons 1993-1994.

115 Annan 2017.

116 See S/RES/733 (23 January 1992).

17 Annan 2017.



efforts to bring about an end to the conflict.!*® As an immediate reaction, the UN ‘decided to
remain distant from dangerous regions and narrow down the objectives for peacekeeping in
general’*'® while seemingly re-evaluating its position.

The problems faced by UN peacekeepers highlighted that such missions cannot be tasked
in isolation.*? It became clear that peacekeeping operations are unlikely to succeed in multi-
party intra-State conflicts when the parties on the ground are not genuinely committed to
resolving the conflict through a political process; a lack of supportive attitude of neighbouring
states; a divided Security Council as disagreements within are likely to send mixed messages
to the parties; and a mandate that is both unclear and unrealistic.*?* Moreover, the changing
landscape and conditions brought to the fore that the practice developed during the Cold War
‘suddenly seemed needlessly self-limiting’ and that there was ‘increasing support for
“peacekeeping with teeth”.’1??

Official recognition of the need for change came with the Brahimi Report.12® The report
found that ‘peacekeeping operations were increasingly deployed not in post-conflict situations,
but in stalemate situations where at least one of the parties was not seriously committed to
ending the confrontation.’** Consequently, peacekeeping operations, while remaining
impartial and adhering to the principles of the UN Charter, would need to be prepared to
‘confront the lingering forces of war and violence’ and have ‘the ability and determination to
defeat them’!? lest they become ‘complicit with evil’.}?® Consequently, a UN peacekeeping
operation’s authority to use force should be ‘specified and its rules of engagement should be
sufficiently robust to prevent UN contingents from ceding the initiative to peace spoilers.’*?’

This point was also picked up by the New Horizon initiative.'?® This UN Secretariat ‘non-
paper’ took stock of the increasing scale and complexity of UN peacekeeping operations and
emphasised the need for a stronger political consensus, shifting the focus from quantity to
quality and capabilities of troops, enhancing the accountability among the stakeholders of UN
peacekeeping, and developing a coherent strategy for the United Nations field support
system.'?® Undoubtedly, owing to the range of and changes in expectations and demands, the
evolutionary changes brought forth a variety of different types of peace operations. While
responsive to immediate needs, it created new challenges.

18.4 What are the Next Challenges?

The range of tasks assigned to peacekeeping operations has expanded significantly in response
to shifting patterns of conflict. Although each operation is different, there is a considerable
degree of consistency in the types of mandated tasks assigned by the Security Council. At the
same time, success is never guaranteed, because each mission is unique and goes into the most
physically and politically difficult environments.**® This final section will outline the initial
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proposals for change to then consider the future of peace operations by delving deeper into the
steps identified as necessary to ensure demands are met.

18.4.1 Proposals for Change

Proposals for change and improvement initially focused on three main areas. First, to address
issues of feasibility and viability of operations, the carrying out of independent and ongoing
reviews of peacekeeping missions was proposed, aimed at refining priorities and configuration,
while assessing the viability of mandates and political processes.'® This included appeals to
more effective political engagement and enhanced accountability and transparency.*?

Secondly, proposals identified peacekeepers’ safety and security through measures that
improve the preparedness and response of missions by strengthening training, reviewing
medical support, and addressing performance issues.*®® Indeed, while peacekeeping operations
have improved the lives of millions of people in ‘countries that have found stability and durable
peace through the support of multidimensional peacekeeping’,'* since 2013 casualties among
peacekeepers have spiked,!3> making the practice of peacekeeping increasingly dangerous with
peacekeepers being ‘targeted more and more frequently’.>*® This has led to calls for change in
practice and expectations or risk ‘damaging the instrument of peacekeeping’.**” While efforts
have been made to strengthen peacekeeping operations by acknowledging the challenges faced
and offering solutions,'® they equally have shone a harsh light on peacekeepers being ‘under-
equipped, under-prepared and unready for the dangerous environments in which they now
operate’.® This may be because of troops being poorly equipped,**® because of “poor troop
quality’,*** or because of both. This, linked with ‘gaps in command and control, in culture, in
equipment and in training’, renders peacekeepers vulnerable and targets for attacks'4? while
also potentially acting as aggressors and exploiters as well.1*3 In reaction, a new approach to
sexual exploitation and abuse was launched* to ensure that allegations can be followed up
and victims have a clear way to report them.%°

As has become obvious, the UN flag ‘no longer offers natural protection’ to either
side.146

18.4.2 What is the Future of Peace Operations?

131 Review teams, which are being led by independent experts, have been charged with questioning fundamental
assumptions. Where required, they will aim for a “strategic reset” of operations in need of new direction. Haeri
2018.
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It is the prerogative of the Security Council, acting in its capacity as the organ with primary
responsibility for the maintenance of international peace and security, to determine when and
where a peacekeeping operation should be deployed.'#” The Security Council responds to crises
on a case-by-case basis and it has a wide range of options at its disposal. Nevertheless, without
prejudice to its ability to do so and to respond flexibly as circumstances require, the Security
Council has indicated that it may take a number of factors into account when the establishment
of a new peacekeeping operation is under consideration.® This has taken on a new meaning
as peacekeeping operations are more frequently deployed in volatile, highly stressed
environments that are characterised by the collapse or degradation of State structures with
lawlessness and insecurity prevalent and opportunists present who are willing to exploit any
political and security vacuum.#° It is here that peacekeeping operations are ‘operating at the
outer limits of peacekeeping. They are deployed in the face of weak or stalled political
processes, diminished consent, and direct attacks on personnel, sometimes by transnational
actors’**® where they are tested for ‘weakness and division by those whose interests are
threatened by its presence, particularly in the early stages of deployment’.?! In the light of
high-risk environments, casualties and the costs of failed and failing missions, questions arose
as to whether the UN can continue to afford being caught in a ‘trilemma’,®? pursuing ‘three
principal goals’: the maximisation of success, the minimisation of risk, and the maximisation
of efficiency. However, ‘for logical and practical reasons only two of them can be achieved
simultaneously’.’>® Inevitably, this has revived discussions about the viability of mandates in
contemporary settings.*>*

However, as conflicts change in nature, scope and reach, the future will demand an even
greater involvement in conflicts occurring within borders, as well as a wider use of force.1*
This necessitates questioning traditional approaches such as obtaining the consent of the parties
involved.'®® Moreover, ‘how should we define a party?’*®” While Article 2(7) UN Charter
warns against infringing upon sovereignty, it becomes ‘difficult to apply in situations where
there is no recognized or recognizable sovereign.’1%

Further action is needed to future-proof peacekeeping operations and the UN is keenly
aware that reform is required as part of an ongoing, evolutionary approach.'®® Steps to making
peacekeeping ‘stronger, safer and more effective’ came with the Santos Cruz Report®® and the
Action for Peacekeeping (A4P) initiative'®! which launched in 2018.2%2 The Cruz Report put it
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quite starkly: unless mindsets are changed troops will be consciously sent into harm’s way.1®3
Above all, the report is quite clear that a real and a realistic commitment is required to adapt to
the changed, and continuously changing, requirements of modern peacekeeping and calls for
more proactive, even pre-emptive, action and the preparedness to use force when necessary.
While the report picks up some uncomfortable truths, there have been criticisms of its
militaristic approach and goals in focussing too narrowly on security responses to the threats
that kill peacekeepers instead of concentrating on the political processes that should be at the
heart of UN peacekeeping.’® The fundamental question of whether peacekeeping should
deploy to such dangerous and problematic environments in the first place is being
sidestepped.'®® This remains a fundamental question and a first and most formidable obstacle
facing peacekeeping generally: translating commitment into action.'®® This is true all the more
so if such actions are to have the necessary ‘teeth’ in terms of mandate and means,*” not only
to deal with contemporary threats but also to react flexibly to future challenges with factors,
factions, and characteristics as yet unclear or not envisaged.

Additionally, many peacekeeping operations face crises that are political at their core.
Even perfect performance by UN military and police would leave many missions reckoning
with a fundamental obstacle: the lack of durable political solutions.!%® ‘Peace operations cannot
succeed if they are deployed instead of a political solution, rather than in support of one.’*6°
Politics and security are mutually reinforcing, creating the very comparative advantage that is
the hallmark of multidimensional UN peacekeeping.!”

A4P"! attempts to make strides in that direction by outlining six main requirements on
the future of peacekeeping operations: i) for the Security Council to sharpen and streamline
mandates,’? ii) for Member States to sustain their political engagement and push for political
solutions and inclusive peace processes, including through bilateral diplomacy and sanctions
if necessary, iii) to foster and reinforce the relationships with regional organisations; iv) for
those responsible to maintain the peace for their personnel (civil, military and police) to keep
themselves at the ready to deliver their mission,'’® v) for those responsible to assume their
responsibility and to allocate the missions the necessary human and financial resources to attain
the mandates,*’* and vi) for the host countries to provide their consent to the operations to
maintain peace and to cooperate actively in their attainment.*”

18.5 Conclusion

The drafters of the UN Charter’s collective security framework had divided it into two Chapters
to deal with disputes, situations or conflicts that either are likely to impact or have already
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negatively impacted on international peace and security. This was conceived at a time when
conflicts were rather more neatly categorised and by powers whose reach was still able to
manage, even suppress, conflicts within their ‘sphere of influence’. However, as had become
rather quickly clear in the immediate aftermath of the UN’s creation, implementation of its
goals was inevitably hampered by great power politics. What had not been envisaged was the
decolonisation process and the civil strife that came with it. With the pursuit for independence,
including from each other as well as from their colonial powers, came armed conflicts of a
nature not previously experienced or, indeed, envisaged. The classic assumption of State versus
State dispute that could escalate into an inter-State conflict, while still valid, has increasingly
been supplanted by intra-State disputes and conflicts that involve so-called non-State actors,'’
alongside the State, that have traditionally not been part of the dispute resolution discourse.
Therefore, in addition to the traditional definition of international (armed) conflicts,*’” we have
to acknowledge conflicts that fall outside the inter-State conflict paradigm as intra-State, non-
international armed conflicts,'’® with potentially a variety of non-State actors whose aims and
objectives are not necessarily aligned with those classically pursued by the State and its
representatives.

‘Classic’ or ‘traditional’ means of conflict resolution as inscribed in the UN Charter
proved increasingly ‘unfit for purpose’ or simply not appropriate necessitating flexible and
innovative thinking and approaches. Consequently, the lines between Chapters VI and VII
became increasingly blurred with measures being developed out of a need to respond to
situations on the ground in a credible, effective and efficient manner. To some extent, the UN
system and its constitutive document, the UN Charter, have been able to adapt and respond.
While the UN Charter as originally designed did not cater for such developments,'’® there is,
arguably, a fair amount of flexibility within the UN as an organisation and the Charter’s
language to allow for interpretation, growth and adaptation.!®® No other practice bears witness
to this better than peacekeeping operations, which, without being mentioned or provided for in
the UN Charter, filled a void. From inception onwards, they have remained a ‘remarkable and
constantly evolving tool for international cooperation, burden sharing and the promotion of
global security.”8! That is not to say that the UN has not struggled in its efforts to neutralise
‘vengeance wherever and whenever it could.’*8? But the UN’s strength lies in its flexibility and
adaptability. It is a key actor in the development of the international legal framework for codes
of conduct and rules of engagement, and in dealing with the consequences of armed
conflicts.1

For peacekeeping operations to effectively promote peace and security, all those who
have a stake in them — the UN Secretariat, Security Council, General Assembly, troop and
police contributors, host-states, financial contributors, and regional organizations — need to
fulfil their roles respectively, take a hard look collectively at peacekeeping and ask whether it
has the mandate, resources, political support, mindset, and human capital needed to meet the

176 For a detailed analysis of the issue non-State actors represent in classic international law, see Noortmann et al
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very high expectations.!8* Above all, and to paraphrase former Secretary-General Kofi Annan,
‘[TThe will to attain peace can be neither compelled nor coerced; it must be expressed by the
[affected parties] themselves.”*®® Ultimately, parties to the conflict must want peace.8
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