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Overfishing is higher on the political agenda than it ever has been, spurred on by polemic films such as The End of the Line
 and by campaigns such as Hugh’s Fish Fight which has attracted an enormous 790,000 signatures.
  On both sides of the Atlantic fisheries managers are reacting to a perceived environmental crisis by significant changes to fisheries management..  In the US the National Oceanic and Atmospheric Administration (NOAA) has supported ‘catch shares’,
  while in the EU the proposed reforms of the Common Fisheries Policy (CFP) calls for the adoption of transferable fishing concessions.
 All of these methods of allocation have the same central concepts. Administrators set an annual quota on each species, which is then distributed to fishermen on a long term basis.  The annual amount those fishermen can land will vary, but an individual’s proportion of the total catch which can be landed will remain the same. Fishermen are then permitted to buy in quota from others or sell unused quota.  The market regime enables fishermen to buy quota rather than run the risk of landing fish illegally. These fledgling markets need to be formed around a workable legal framework. The aim of this paper is to introduce the theory of market based fisheries management, contextualise that management by an analysis of the UK quota management system, and investigate the major public law issues such as legitimate expectation, vires and human rights issues, which have been thrown up by what is becoming a de facto privatisation.
The creation of rights for fishermen
Costello et al., in their seminal paper
 on market based fisheries management measures set out the reasons for over-fishing in Science as follows:
“…. why are actively managed fisheries systematically overexploited? The answer lies in the misalignment of incentives. Even when management sets harvest quotas that could maximize profits, the incentives of the individual harvester are typically inconsistent with profit maximization for the fleet. Because individuals lack secure rights to part of the quota, they have a perverse motivation to “race to fish” to outcompete others. This race can lead to poor stewardship and lobbying for ever-larger harvest quotas, creating a spiral of reduced stocks, excessive harvests, and eventual collapse.”
Even where a firm annual quota has been placed on the whole fleet, the individual fishermen within the fleet will continue to race each other for fish, and that will be the overriding feature of the industry; stewardship and sustainable business planning are not given opportunities to flourish by the frenzied shape of the market, which encourages fishermen to extract as much as they can as quickly as possible. The misshapen market also leads to fishermen lobbying for a greater year on year award of quota rather than accept that fisheries need to operate within scientific limits. This is particularly important as fishermen in the US, the UK and many other countries have consistently had an extremely powerful voice in the corridors of power, given the relatively small size of the industry. This is echoed by John Gummer, the UK Fisheries Minister under Mrs. Thatcher:

“The Industry has too much political clout. The lawn mowing industry employs more people but does not have four ministries, England, N. Ireland, Wales and Scotland.”
The solution proposed by Costello et al. (and many other fisheries economists)
 is as follows:

“Rather than only setting industry-wide quotas, fishermen are allocated individual rights. Referred to as catch shares or dedicated access privileges, these rights can be manifest [sic] as individual (and tradable) harvest quotas, cooperatives, or exclusive spatial harvest rights; the idea is to provide to fishermen, communities, or cooperatives a secure asset, which confers stewardship incentives..”
The proposed solution is to allocate quota on an individual basis as well as on a national basis.  Fishermen can then trade that quota between them, this will deflect market attention away from lobbying to expand quota to accommodate the race. Instead a market structure around the quota itself is created, thus incentivising stewardship and better conservation management as well as introducing greater economic rationality into fishing fleets,
 tradability serves this latter purpose. As the Duchess said in Alice in Wonderland: “If everyone minded their own business the world would go around a great deal faster than it does.”
  

The collective term for these approaches is known as rights based management. It is the purpose of this paper to investigate how easily tradable quota can be achieved in law and the issues which arise as a result.

Is “rights based management” rights based management?

Ab initio, the Costello solution leaves the lawyer with something of a headache.  The quote above has used the terms quota, privilege, right, share and asset as if they were all the same thing, but each of these has a subtly different legal definition, giving a different suite of rights and obligations, and existing within differing administrative frameworks.  These issues are amply exemplified by taking just one term from the list: a privilege.  A privilege in the law of England and Wales is a form profit à prendre,
 a clear property right which permits the taking of produce or soil from another’s land.  The removal of a privilege by the state would require compensation under Article 1 of the First Protocol of the European Convention on Human Rights, as a result it would also need to be in the public interest and need specific statutory authority. In the US the Magnusson Stevenson Fishery Conservation and Management Act enables the grant of “limited access privileges” by the fisheries administrators.  The US legislation expressly states that the limited access privilege can be cancelled without compensation for a taking under the Fifth Amendment. So in the UK a privilege is a compensateable property right while in the US it is not.
The differing definitions of the term privilege are a particularly stark example, but lumping a loose aggregation of legal terms together is fraught with danger. Great care needs to be taken as economists and lawyers can use the same terms to mean different things. Words are the essential toolkit of lawyers and Humpty Dumpty moments need to be avoided: 
“‘When I use a word’, Humpty Dumpty said in rather a scornful tone, ‘it means just what I choose it to mean -- neither more nor less.’”

It is quite possible that an economist would loosely use the term right, when they do not realise the implicit permanence of a property right, and the difficulties that creates should the administrators which to subsequently alter their policy.
Those wishing to apply the Costello solution need to ensure they are aware of the essential features of the rights they will be creating, rather than relying on poorly used legal terminology.  It is those key features which will build a well functioning market, not whether something is an asset, a privilege or a concession, but what are those key features? 
According to the theory all that is needed is an allocation of quota on an individual basis, for that allocation to be tradable and for it to be ‘secure’.   Such a brief set of management criteria is too cursory to meet the requirements of a disposal of state assets and the introduction of a proper rights based management regime in law. 
Under international law ownership of commercial fishing rights vests in the coastal state,
 so the legal relationship between the state as potential owner of the resource and its fishermen is fundamental to the management of the resource.  It is an analysis of this relationship which provides the real strength of rights based management; an exploration of the extant rights between the parties should reveal where the legal issues lie and provide a pathway to implement successful market based solutions.
The United Kingdom Example

The UK is a good place to undertake such an analysis. It has a large exclusive economic zone of 737,000km2,
 one of the largest in the EU, and it has a sizeable commercial fishery. 

The UK (in tandem with the EU) has developed a secondary market in the sale of quota
 for many species. It is at least some way to implementing a tradable quota system and at the forefront of the changes proposed to the CFP.

The UK has three tiers of management, with fisheries policy being controlled under the CFP and implementation of policy being left to the UK Government, and to the devolved administrations of Scotland, Wales and Northern Ireland.  
This makes the UK a particularly useful case study as it combines the developing body of EU law in this area with a system based on the common law principles of the United States, Canada, Australia, New Zealand and many others. 

How is quota allocated in the UK currently?

EU legislation governing the allocation of quota

The EU operates on the basis of shared access to EU member states’ waters. The Council of Ministers allocates fishing opportunities among its members with those waters; this is principally decided upon the basis of ‘relative stability’.
 Relative stability is a mechanism for allocating a proportion of total allowable catch (TAC) between EU member states; it does not guarantee a fixed amount of fish but sets a defined share for each member state of the total catch available. That share does not change, although the actual amount of TAC may vary each year. This feature of the CFP is a derogation from the core principles of the EU,
 which otherwise would allow equal conditions of access under EU competition law. 

Once the level of TAC has been set for each quota species it is shared out between member states. TACs and quota for stocks of fish are set out in an annual regulation.
 Each member state then decides, for vessels flying its flag, on the method of allocating the fishing opportunities assigned to that member state, in accordance with EU law. Member states are free to chose anything from a first come first served basis, a system of equal distribution to all undertakings concerned, or an auction. 

Article 27 of the proposed replacement to the Basic Regulation recommends significant changes to member states’ quota allocation: Each Member State shall establish a system of transferable fishing concessions.
 

This position is very much up for debate and decisions over the allocation of quota have created what the UK’s National Federation of Fishermen’s Organisations calls a febrile atmosphere,
 as fisheries groups jockey for position to benefit from any potential reallocation of quota.
UK legislation governing the allocation of quota

UK fisheries authorities have two functions in the administration of the UK’s fish stocks: firstly an ownership role and secondly an administrative one. For historic reasons the UK, like many common law jurisdictions, has an exceptionally complex ownership and management system.
Ownership of the UK’s fisheries

Any public body purportedly granting fishing rights must own them in the first place;
 it must have the ability to give good title.  Unfortunately the ownership of the UK’s fisheries is a murky area which has only recently begun to be explored by academics,
 and been left well alone by legislators despite significant changes in legislation in recent years.

Fish
 are ferae naturae, or wild by nature, and as such are ownerless until captured, whereupon they become the property of the captor.
 A captor only has possessory title to fish, so if they escape they become, once again, ownerless until recaptured. 

By the Fishery Limits Act 1976,
 the UK declared an exclusive fishery zone (EFZ) up to the 200 nm limit. The declaration of the EFZ claimed sovereignty over fishing rights. Unfortunately the Act was silent
 as to ownership vehicle of the UK’s new fishing rights, and it must be left to a review of the common law and legal treatise to work out what has happened.
At least to the 12 mile limit,
 and probably for the whole of the EFZ, 
 there is a public right to fish which operates in UK waters.

The ownership of the public right to fish is a question that has not been frequently examined by the courts. Justice Heath in the early nineteenth century case of Kelcey v Baker 
 stated that the King was, prima facie, seized of the public right to fish in trust for his subjects. This is also confirmed in the Irish case of Murphy v Ryan,
 and is supported by the Victorian fisheries lawyers Charles Stewart
 and Hubert and Stuart Moore
 when quoting Lord Hale in De Jure Mare:

But though the King is the owner of this great wast [sic], and as a consequent of his propriety, hath the primary right of fishing in the sea and the creeks and the arms thereof, yet the common people of England have regularly a liberty of fishing in the sea or creeks or arms thereof...
Precedent therefore indicates that ownership of the public right to fish therefore rests in some aspect of the Crown; this must be the case as there is no plausible alternative. The next question is which Crown entity do those rights vest in? It is possible that the UK Fisheries Minister exercises ownership rights on the basis of Crown prerogative, but it is also possible that the right sits within the Crown Estate, and is therefore administered by a separate public body, the Crown Estate Commissioners. 

. 
There is a potential constitutional muddle with two potential public bodies having ownership rights, but none of them expressly doing so.  Devolution to Scotland, Wales and Northern Ireland makes this an even more complex political problem. For instance the public right to fish was imported into Scottish waters, after the Union of the Crown with England and Wales, under the Fisheries (Scotland) Acts of 1705 and 1756,
 so has a shorter history. The Scottish Government has a management function in respect of fishing rights in its water and the Lord Advocate of Scotland has an additional role as guardian of public rights;
 the Scots therefore have four government offices with a nebulous interest in ownership of the right.
Whichever state body is the de jure owner of the public right to fish a key limitation is placed on this ownership function is that the Crown is unable to ‘sever’ (or privatise) the public right to fish without express statutory authority. The case of Malcolmson v O’Dea
 held that the prohibition on privatising tidal fisheries stems from the Magna Carta. 
For customary reasons the UK has very few private sea fisheries.  Those that there are either very old and are thus confined to estuarine areas or are created under the Shellfish Acts
 where only the shellfishery can be privatised; it is still possible to capture other fish in these areas.  De facto privatised fisheries have also been created around fish farms, but together these private fisheries comprise a very small total of the available area.

UK sovereign rights to coal, oil, aggregates
 and the construction of offshore wind farms
 are clearly defined, in contrast fishing rights are extremely vague. As a result, UK authorities have managed fisheries and quota by regulatory tools.  This has a number of rather odd effects in the way management has developed. The UK fisheries management regime has arisen out of series of ad hoc reactions.  The result is a system akin to controlling the whole of UK land law through the planning process, and an Alice Through the Looking Glass World, where the regulatory system has had to invent quasi-proprietary rights to keep pace with the quite reasonable demands of it by every-day fishermen. For an economist, whether a property right is created through property law or is a quasi-property right made under administrative law is of no real significance, but for lawyers this difference is fundamental and hugely problematic; public law has its own checks and balances governing the behaviour of government and these vary greatly from the constraints on government when disposing of public property.  Using administrative processes in a way for which they were not designed can easily result in a horrible muddle. Unfortunately, a good example of the resultant mess is the UK quota allocation system.

The allocation of quota in the UK

Domestic quota management arrangements should be straightforward.  In some countries the national grants of commercial fishing rights explicitly limits the amount of fish that can be landed by species, weight and other dimensions.
 In the UK the position is more complex.  All commercial fishing is authorised under the public right to fish and quota is created by the regulatory method of attaching restrictions to fishing vessel licences,
 which accord to the allocation of that vessel’s quota. These conditions are then traded between vessels (if indeed that is possible), so quota has no independent identity or legal instrument creating it.
Quota allocation is at no charge based on historic landings attaching to each vessel. In contrast to the initial free allocation, a secondary or derivative financial market has evolved in the sale of quota between quota ‘holders’
 and fishermen. It developed at first informally, then latterly with the tacit approval of fisheries authorities and the establishment of state supported mechanisms to transfer quota.
 The result is that fishing vessel licences have become incredibly complex
 and quite valuable creatures.

Quota is transferred in two ways:

For fishing vessels where the owners are not members of a Fish Producer Organisation (FPO), 
 known as non-sector vessels, and for the under-10-metre fleet, a separate condition is placed on each fishing vessel, which sets a limit on that vessel’s catch. Quota can be ‘traded’ between vessels and with FPOs but this needs to be orchestrated via the Marine Management Organisation (MMO).
For vessels over 10 metres which are members of an FPO, quota is allocated to the FPO, which reallocates quota via its own set of rules.
 A condition is then placed on the fishing vessel licences of the FPO members requiring compliance with the FPO’s quota management rules.  Within FPOs quota is allocated on the basis of a fixed quota allocation (FQA). Each FPO is allocated their quota, which accords to the ‘track records’ of all the vessels that are members of their organisation. Track record is accorded to each vessel owner originally with reference to fishing between certain years of landings by that vessel. FPOs then decide internally how that quota should be allocated to their members. This is all a little odd. FPOs are not public bodies but they inhabit a strange quasi-public world where they have some authority for their activities emanating from EU law in ensuring that fishing is carried out along rational lines and that conditions for the sale of their members' products improve.
 In the UK the supervising government department, the Department for the Environment, Food and Rural Affairs, (Defra) has made it their policy to allow FPOs to manage their members’ quota and to allow the trade of quota between FPOs and more recently non-sector fishing vessels.

Implications of the UK’s quota management system
Defra has made it plain on its website that it does not intend to create property rights and reserves the right to make alterations to the allocation system, although after full consultation.
 Indeed at the time of writing this paper there is an outstanding Defra consultation on the UK allocation method. This trading system has also recently been subjected to close Parliamentary scrutiny as there is no central record of who holds the UK’s quota, and rumours abound. These have even included unconfirmed stories that Manchester United Football Club has joined ranks of fisheries speculators derisorily known as ‘slipper skippers’.
 Some fishermen’s groups in the UK have been calling foul over this arrangement as they claim that 75% of the UK”s fishermen have been allocated just 4% of the UK’s quota.
 The UK fisheries authorities have consistently refused to publish details of quota holders in the UK citing reasons of commercial confidentiality.
  At present it is impossible to independently verify quota ownership, but this is clearly an important issue, if the success of the quota market is to be independently verified.  It leaves a very uncomfortable taste in the mouth that a public right is being allocated free of charge to an unknown group of people who then can rent it out. 
Furthermore the lack of definition of the nature, extent and term of quota holdings has become a real issue. In response to a Freedom of Information Act request regarding disclosure of the details of who held the UK’s quota the MMO responded that the industry had an ‘established legitimate expectation’ for access to quota.
  This is a strange claim, since there has been no court case. It certainly requires some further investigation, because if the current arrangements are made permanent this would mean that the primary harvesting right over an area of land two and half times the size of the UK has been accidentally privatised; it would amount to the largest single act of squatting which has ever taken place.
Legitimate expectation and quota management
Legitimate expectation is one of a number of grounds where an affected party may seek to judicially review the exercise of discretion by a decision-maker, through the courts.  Like claims for estoppel, it is viewed as something of a forlorn hope, as the courts have put high hurdles in place, lest decision makers have their discretion unduly fettered.  The author does not have copies of any claim made to MMO supporting a claim of legitimate expectation, but the law in this area is not particularly complex and it is worthwhile to speculate where a cause of action may lie.  
A legitimate expectation may arise in two circumstances: firstly, from an express promise given on behalf of the public authority; or, secondly, from the existence of a regular practice, which the claimant can reasonably expect to continue. 
 

In the case of R v Newham LBC (No.1)
 the court set out the current-three part test: 
whether by practice or by promise, has the public authority committed itself; 
whether the authority has acted or proposes to act unlawfully in relation to its commitment; and
what should the court do.
Those benefitting from the regime may claim that the system of allocating quota to the existing recipients free of charge has become permanent, either through some promise or through regular practice. Lodging a successful action for legitimate expectation requires more than that though. A promise needs to have been made by the fisheries authorities which is clear, unambiguous and devoid of relevant qualification.
 
It would be an impossible task to review all the communications between the commercial fishing sector and the UK fisheries authorities, but it is plain from the information available that there have been consistent efforts to retain discretion on quota allocation for the Minister. For example, the current quota allocation rules
 state in their short introduction: “The rules are reviewed annually in consultation with the fishing industry and reissued prior to the start of each quota year.” Moreover, on page one they state: “Ministers may, at their discretion, agree to issue quota allocations for the stocks covered by these rules …” 

It is true that regular practices have been established in the allocation of quota in the UK. However, there are a number of reasons why an expectation for that practice to continue may be flawed. 

.
Quota is part of fisheries management policy in general, which is constantly changing as it responds to the changing socio-economic and environmental needs.

Free allocation of quota is a permissible form of subsidy to the UK fleet, it is not a policy that is carried out throughout the EU.

The EU and UK fisheries policies are also subject to permanent review, it is possible that stocks may cease to require quota once they have recovered sufficiently.
Fishermen have effective representation such as the FPOs, the National Federation of Fishermen’s Organisations (NFFO) and the Scottish Fishermen’s Federation (SFF). They have strong lobbying and legal representation and are fully aware of the changing administrative environment in which they operate.

Even if quota allocation can be regarded as a regular practice or that some form of promise has been made by the UK fisheries authorities, there is still a further hurdle to a successful claim.

The current arrangement is that fishing vessel licences are allocated at no cost to fishermen. These licences are short term but there is an understanding that they will be renewed and can be transferred. The Defra guidance on fishing vessel licences is contradictory. On one hand it states: 
“All licences are issued at the discretion of Ministers and can be revoked or varied at any time for the purposes of regulating sea fishing.” 
 
On the other hand, earlier in the same document it states: 
‘If you wish to license a vessel for the first time you need to arrange for a transfer of a licence ‘entitlement’ from an existing licence holder.”
It is difficult to reconcile a system which strongly represents that licences are purely temporary and at the same time permits the transfer of “entitlements”, thus inferring some sort of permanent right attendant to a fishing vessel licence. The use of inverted commas around the term entitlement is important; they are possibly used to imply that entitlement to a licence is not a formal relationship but one permitted by current fisheries policy. This interpretation is supported by the context of the rest of the document: 
“The licence enables UK Fisheries Administrations to control fishing so that the UK does not exceed the quotas set under the EU Common Fisheries Policy. The licence allows Fisheries Administrations to set specific conditions and requirements, such as arrangements for the landings of stocks.” 

The most extreme claim possible for fishermen under this system is that the vessel licensing and quota regime has created permanent rights for existing fishermen. One of the key weaknesses to this argument is that there does not appear to be any statutory authority for the UK fisheries authorities to privatise part of the fishery; there are three issues with this in terms of vires.
Firstly, the UK’s Marine Management Organisation (which controls the English fishing fleet) describes the quota management system for FPOs as follows:

The producer organisations manage their quotas as they see fit, and take responsibility for ensuring that they do not overfish their allocations. They also can arrange quota swaps either domestically with other producer organisations, the 10 metre and under fleet or the non-sector, or internationally with other member states.

The delegation of the management function of quota to FPOs by UK fisheries authorities may not be permissible under the doctrine of delegatus non potest delegare or unlawful delegation. The Sea Fish (Conservation) Act 1967 grants authority to Defra to draft licence conditions, not the FPOs; this is could easily be viewed as a delegation too far.
Secondly, a policy which used vessel licences to limit quota made some sense because there was a direct relationship between the vessel and the limitation on its catch.  However, quota management practice has changed leading to trades in quota itself, resulting in a perception that a formal right has been created. The mechanics of quota trades has led to the creation of virtual or “dummy” vessels
 to “hold” quota paving the way for slipper skippers.
 This is an odd arrangement; Section 4 of the Sea Fish (Conservation) Act 1967 prohibits fishing by British fishing vessels without a licence, it does not endorse the creation of fishing vessel licences without a vessel.
To make matters more confusing the English Marine Management Organisation recently
 sent out a press release entitled: “Under 10 metre leasing scheme 2011- 2012”.  This may seem innocuous enough but the term leasing is the intimate language of property law.
 A tradable condition on a licence cannot be leased as it is not a property right, there is little doubt that whatever discretion is permitted by the Sea Fish (Conservation) Act, it did not extend that far. 
Thirdly, the case of Malcolmson v O’Dea
 makes the point tha tthe Crown is not entitled to dispose of the public’s fishing rights without statutory authority. The transformation of the vessel licence into a mechanism which severs the public right is merely a means to circumvent this prohibition and is, perhaps, fundamentally flawed. While the Crown owns the fishing rights, the Sea Fish (Conservation) Act grants no title to the fishery to Defra and it cannot of dispose property it does not own. 

So whether there is sufficient statutory authority for the UK quota regime is in question. It has, however, been argued that a compensateable claim for legitimate expectation may arisen even where the public authority has made an illegal promise if there is sufficient justification and it is proportionate.

Leaving the vires issues for a moment, there is an explanation which might just give rise to a legitimate expectation. The FQA system commenced in 1999 and the vessel licensing regime in the late 1980s; in both cases the introduction was incremental, as not all vessels required licences and not all stocks were quota species (that is still the case). In the Council for Civil Service Unions v. Minister for Civil Service,
 a case involving the peremptory de-unionisation of GCHQ, 35 years of prior practice was deemed sufficient for a legitimate expectation to arise. If, for argument’s sake, quota and vessel licence allocation had been hived off from the general renegotiations of fisheries policy and subsidy, there would be a chance that the allocation of fisheries in this way would have become regular practice. Furthermore, if the Defra publications casting doubt on any permanent arrangement have somehow been ignored by the fishing sector or overridden elsewhere in communications between the UK fisheries authorities and the fishing sector it is possible that some form of legitimate expectation may have arisen.  
Even if somehow the hurdles of vires can be overcome and the courts find a legitimate expectation, a successful claim is not automatic. In the case of R v North and East Devon Health Authority Ex p. Coughlan
 Lord Woolf held that even if there was legitimacy of expectation the court has the task of weighing the requirements of fairness against any overriding interest relied on for changing practice and disappointing the legitimate expectation without compensation. There may be many reasons for such an overriding interest to exist. Here are a two:
Quota stocks now account for a sizeable proportion of UK landings. Quota controls access to much of these landings yet, if the legitimate expectation claim succeeded, the rights to this massive and valuable resource would have been the subject of a de facto privatisation. Such a huge and unregulated transfer of public property to the private sector is not in the public interest, particularly at a time of significant economic uncertainty.
A successful claim would restrain the Minister’s ability to conduct fisheries policy both at a UK and EU level, particularly in the context of rapidly declining fish stocks. It would involve severe limits being placed on quota policy, which is a macro-level regulatory tool. Courts are far less likely to support a legitimate expectation in the context of high-level policy’

On the available evidence the grounds for litigation to maintain the current allocation do not look particularly strong, and there is certainly no call to label the legitimate expectation as established. 
To put this all into context, there has been an action for legitimate expectation taken in the past by the fishing sector. In the case of R v Minister of Agriculture, Fisheries and Foods Ex p. Hamble (Offshore) Fisheries Limited
 fishermen tried to claim a right to aggregate vessel licences on the basis of established practice.
 The court held that it was in the overriding public interest to permit changes to fisheries policy because of decline in fish stocks and changes to EU policy. The failure of the Hamble case speaks volumes.

Other legal issues associated with quota management arrangements

A number of other legal issues are raised by the allocation method in respect of competition and human rights law.
FPOs have a strong connection with the regional fisheries around the UK. They have undoubtedly been very helpful to the UK fisheries authorities, but this has come at a cost of creating entities within the private sector which have the potential to control the quota market and fishing opportunity within their areas. Such a dominant position, although not necessarily illegal in itself, is open to claims of abuse under competition legislation.
 It is easy to envisage a position under the current regime where new entrants to the market or others such as the under-10-metre vessels or non-sector vessels felt that they were at a competitive disadvantage. 
The issue of competitive disadvantage for quota allocation based on track record also raised issues under the International Covenant of Civil and Political Rights leading to the case of Haraldsson & Sveinson v Iceland.
 In 1984 Iceland introduced a quota management system that allotted quota to operators of ships for demersal (bottom feeding) species. This quota was granted to those operators who could show a track record during the period November 1980 to October 1983; quota was allocated free of charge. In 1990 that allocation was made permanent. The claimants, although they had worked on demersal fishing boats during the requisite period, acquired their vessel afterwards. They found themselves excluded from quota and had to rent quota at high prices from others. Their initial actions in the Icelandic courts failed and in 2003 they sought relief from the United Nations Human Rights Committee on the basis of unfair discrimination. This action was successful, as the permanent allocation of quota in this way was found to be unreasonable and discriminatory to new entrants. 

Another key human rights issue is whether UK quota amounts to a compensateable interest, in the event of a redistribution or other curtailment by the state article 1 of the First Protocol of the European Convention of Human Rights protects ‘possessions’ from unreasonable interference by the state without compensation. The case law on this is mixed. In the ECJ case of Jaderow
 although the case was decided on other grounds the Finnish Government compensated fishermen when they altered the arrangements governing their ‘lease’ of quota, while in the United Kingdom case of in R v Minister of Agriculture, Fisheries and Food, ex parte Bostock
 no compensation was paid for the extinguishment of milk quota rights, even though the UK Government subsequently introduced a compensation scheme
. This is a hugely important grey area. In advance of a major policy decision concerning changes in allocation the appropriate fisheries authority must be able to have some relatively clear idea of potential cost. The quiet shift of quota allocation from being a policy to a possession is potential powder keg.
Consequence of a weak legal system

The UK has developed exceptionally poor foundations to its quota management system.  The use of administrative rather than property law to undertake the distribution of a public right has weakened the hand of strong management, and created a complex and vulnerable system, which has pushed the UK administrators into a downward spiral of ever more creative regulation. It is difficult to see how a properly functioning market can be developed, which balances both public and private interests without moving quota away from vessel licences and into a direct Crown licensing system, and a system where the rights and responsibilities of quota holders are properly understood at the start. 

One of the key areas where this weakness has been demonstrated is the allocation of quota on the basis of track record.  The rationale behind track record is well explained by the National Federation of Fishermen’s Organisations in a press release:

“The ultimate basis for quota allocations in the UK both before 1999 and for the introduction FQAs in that year was historic access to the resource. Those with a demonstrable track record of participation in the fishery received an allocation proportionate to the level of that participation. This core principle is the same basic starting point as the principle of relative stability in EU and in other international fisheries agreements.”
This is a fascinating statement; the justification for the allocation would appear to be that the EU runs on the concept of relative stability and nations have negotiated the continued access on the basis of “grandfather rights” and so the practice should be permitted to continue at an individual level.   It is an assertion which does not stand up terribly well. Unless there is some momentous change a sovereign state does not change its legal personality, age or retire. A permanent allocation therefore amounts to a type of national border over fisheries resources; it is a very desirable state of affairs for sovereign states. It does not automatically follow that the same should be true for individual fishermen within the sovereign state.  An obvious issue with permanent allocation to a class of fishermen is that those who benefit from the initial windfall will age, retire, sell their quota and allow consolidation of the industry. Over time it is natural for quota holders to become separated from the remaining fishermen, and this could easily create a class of rentiers, while the public lose control of their right. Allocation of quota is a form of privatisation and needs to be tightly managed.
As a matter of public policy it may seem a sensible thing to only allocate quota to those fishermen who are actively catching that species within a certain window of time. For a lawyer two major issues arise. Firstly, a lawyer would seek to clarify the definition of the disponee.  “Fisherman’ is a too broad a term. In practice this has tended to mean vessel owner, rather than fisherman. Secondly, the terms of the disposal need to be fully disclosed and understood by all parties, and adequate contractual safeguards need to be put in place to recognise the public nature of fishing rights.
The current trade of quota at full market value in a derivatives market by those who have themselves received it free, does not indicate that the public are getting full value for their fishery, or that all fishermen are being treated fairly.  A privatisation should follow the usual tried and tested rules of public property disposal, so that the market functions properly; there is no rush, fishing rights deserve a well orchestrated asset disposal, not a kleptocratic fire sale, however well intentioned. 

Comparison of quota allocation with the disposal of property by UK state bodies

The Office of Government Commerce published extensive guidance on the disposal of public property. The key objective is for UK authorities to achieve an open market valuation upon the disposal of any asset.
 There may be reasons for the disposal of an asset at below market value, if the disponee has some sort of social purpose. Such purposes were identified in a review carried out by Barry Quirk into the disposal of public assets for community management. His report Making Assets Work 
 details many examples of the successful management of public property by community groups and social enterprises. The report then goes on to set out the criteria for good risk management to ensure that public assets continue to be managed in the public interest.
 These include keeping close control of the contracts that permit the asset’s disposal and managing the expectations of the recipient parties properly. There is a danger that in allocating a public resource at no cost, UK fisheries authorities are in the process of losing control of public fishing rights. This could easily lead to a position where already profitable commercial companies are receiving a free gift of public property for no justifiable reason. This compares very unfavourably with the tight controls over the disposal of public assets practised, almost universally, elsewhere in government.   

Concluding remarks on the United Kingdom case study

Even the relatively well-developed regime in the UK gives rise to some fairly significant legal issues. It is a rights based management system in that there is a public right to fish; there is no clear vesting of fishing rights in UK fishermen yet UK administrators purports to ‘lease’ quota. This not only pushes the limits of vires, but this ripples into other legal issues ranging from legitimate expectation to human rights claims. It is no wonder there is a febrile atmosphere within the industry; this stems from having very poorly defined arrangements in the first place, and is a breeding ground for internecine politics. Property rights surrounding fisheries need to be adequately vested in an appropriate government body, and quota should be issued according to the laws of contract and property as well as administration.  Appropriate legal frameworks need to be in place to support rights based management.  These are the same lessons for any state sell off.
The Costello solution and the UK Example

So how well does the Costello solution map onto UK position, particularly as the UK is seen by some commentators
 as having a rights based management system? Looking at the three key issues identified by Costello: individual allocation, security and tradability, it is easy to see why a non-lawyer would be interested in these issues in particular. It is true that in the UK there has traditionally been annual reallocation of quota to the same holders, so that quota at present would appear secure, and there has been the development of a derivative market in quota.  However, while that may be the de facto position, looks may be deceptive; the de jure position is very different.  Defra have always maintained that allocation via track record is only a policy decision, and indeed the current consultation on changes to allocation looks to challenge that arrangement.  As to tradable quota there are doubts whether the current trade in quota is, in fact, legal for reasons ranging from the Magna Carta, to human rights, to vires, to illegal delegation.  If a robust legal framework is to be created, which the Costello solution needs, a number of things need to happen:  

The UK’s fishing rights need to be vested in a recognisable form in a public body, which has the express right to dispose of those fishing rights;
Some form of consideration needs to be paid by fishermen to the public for quota. There may be cause to dispose of the public fishing rights at below the market value for social and environmental reasons, but these reasons need to be carefully considered and there needs to be adequate contractual safeguards to manage expectations;
A non-discriminatory process needs to be designed to allow new fishermen to buy quota. Express measures need to be included to ensure the system does not breach competition (anti-trust) provisions;
Clear and certain terms (including the length of term and explicit requirements on tradability) need to be established.

It will take primary legislation in the UK to cover these points, but in the long run it will be worth it if the race to fish can be tamed.  

Conclusion

It is a common tragedy that the disciplines of law and economics share so much but yet can be divided by a gulf of detail. However enthusiastic a group economists may be on the use of the invisible hand of the market to resolve entrenched problems, the UK fisheries administration system is a stark example of the dangers of  neglecting proper due diligence in the implementation of an economic solution. There are plenty of existing templates in the laws of property and contract for the acceptable sale of state resources, and although security, tradability and individual allocation are three major issues in these templates they are not the only ones: issues of sale price, competition, length of term, restrictions on sale, tender process and many other practical issues are all essential for a properly functioning market and to ensure a fair deal for the public. Most of the time the state disposes of public assets transparently and effortlessly; somehow fisheries management has become needlessly complicated and stepped through the looking glass into a strange world of a quasi-property rights and dummy vessels.
Thanks
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