Ancient Fishing Rights and Modern Uses of the Sea: Are the Two Compatible?
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Abstract. The Court of Appeal case of Isle of Anglesey CC v Welsh Ministers [2009] EWCA Civ 94 contains a hidden bombshell for those seeking to carry out marine development. Developers have traditionally needed a lease of the seabed and any relevant consents.  The Isle of Anglesey case makes the point that not only is consent required for any development under any regulatory regime, specific statutory authority is also required to remove fishing rights.  Fishing rights are exceptionally poorly understood, as generally in common law jurisdictions their ambit is defined by a collection of ancient court cases under the public right to fish.  This paper explores the history and nature of fishing rights under the common law and finds that a coastal state’s entire marine area is often designated as a fishery, leaving developers with the difficult task of negotiating with the fishing industry before they commence their work.  The paper then investigates the bases for compensation and points out the competing obligations on public bodies to avoid frustrating legitimate expectations of the fishing industry and the rules on illegal state aid.  The paper then concludes that the whole approach to compensating fishermen in the United Kingdom may need to change as the use of UK waters diversify from oil and gas exploration to include less remunerative activities such as wind farming, recreation and marine conservation. 
1
Introduction

Since the great mare liberum debate of the seventeenth century coastal states have gradually acquired more rights in their adjoining marine area.  In the eighteenth century the formalisation of customary rights included the expansion of a coastal state’s territorial waters to 3 miles from the traditional canon shot (United Nations, online).  In the latter half of the twentieth century things changed dramatically. Firstly the UN Convention on the Continental Shelf 1958 gave coastal states sovereign rights over living and non-living natural resources to the edge of the adjacent continental shelf (wherever that may be).  In the 1980s coastal states were permitted to expand territorial waters to 12 miles and establish an exclusive economic zone (EEZ) to the 200 nautical mile limit under the United Nations Convention on the Laws of the Sea.   For practical purposes this was a huge land grant to coastal states. For The effect on the UK was particularly significant. Because of its Crown Dependencies and Overseas Territories the UK now is now ranked inside the top ten of a list of nations compiled in order of size of the world’s surface they control.  Just for the UK itself, its EEZ is two and a half times its total internal area.  There has not been such an opportunity of the opening up of developable space within territorial jurisdiction since the nineteenth century and the development of the USA, Canada and Australia.  Given the finite size of the planet there will never be such an expansion again.
For the UK and its Overseas Territories and Crown Dependencies it has acquired these vast new proprietary rights and generally administered them fairly well through the grant of proprietary rights and concessions from government departments, Crown agencies, or local administrations.  Therefore the UK’s oil and gas licensing is carried out by the Department for Energy and Climate Change, the territorial seabed and wind farms are administered by the Crown Estate Commissioners, and the Falkland Islands fishery is directly licensed by the Falkland Islands Government, and so  the list would continue.  These emanations of the state administer as owner of the resources, and it is gratifying to note how many of the Crown Estate Commissioners board for instance are qualified surveyors (Crown Estate website, online) and inherently understand the difference between a state acting as an owner and a regulator.
Commercial fishing in UK waters is very different.  Quite how the UK grants its fishermen (and other EU member states’ fishermen) the right to fish inside UK waters belongs somewhere in a parallel universe (Appleby, in press). UK fishing rights are described in a bewildering array of of technical terms: quota, track record, grandfather rights, entitlements, vessel licences, and strangest of all the public right to fish. The purpose of this paper is to explore fishing rights in UK waters, discuss some of the issues raised by the current legal position, in particular the removal and compensation of those rights and identify some of the future issues.
2
The nature of fishing rights
A real problem for the UK (and many other commonwealth jurisdictions) is that there is no direct Crown grant to the fishing industry. Commercial fishermen operate under the ancient and unwritten public right to fish (Appleby, 2005).  This is the same right which authorises recreational angling; it acts as an omnibus consent to all comers, but some fishermen are more regulated than others.
2.1 
The public right to fish
The most important aspect of the public right to fish is that, alongside its senior right the public right to navigate it operates inside all UK territorial waters waters, except where these have been privatised either via a Several Order for shellfisheries under the Shellfish Acts or (usually in estuaries) where there is an ancient private fishery in tidal waters (Bonyhady, 1987). It also almost certainly operates to the edge of the EEZ (Barnes, 2011) and possibly the continental shelf for sedentary species. Inside the 6 mile limit it is only exercisable by UK subjects, outside the 6 mile limit and to the edge of the EEZ it can be exercised citizens of other EU member states under the London Convention and the EU Common Fisheries Policy. The implications of this huge primary designation will be explored later on in the paper.

2.2
Limits on disposal of the public right to fish – The Magna Carta
It is now settled law (Malcolmson v O’Dea (1863) 10 HL Cas 593), that the Magna Carta prohibited the creation of further private tidal fisheries as some sort of check on royal prerogative, however a cursory glance at both the Magna Cartas of 1215 and of 1225 show that these significant documents contained no such restraints on the Crown.   The result of this legal myth is that although some private tidal fisheries exist, particularly in estuaries, no new private tidal fisheries have been created for centuries. Initially this may not have been too problematic; sovereignty over UK waters probably did not extend that far, and many estuaries would have had private owners already. UK fisheries now extend a substantial distance offshore, yet still there is a prohibition on the Crown disposing of its interest in the fishery through the mechanics of ownership.  
2.3
Vessel licences
Instead of directly licensing the activity the UK authorities licence fishing vessels under the Sea Fish (Conservation) Act 1967.  Quota and days at sea restrictions are also attached as vessel licence conditions. The UK authorities have permitted the sale of quota and the vessel licences themselves, and a derivative market has grown up in these fisheries instruments, although this arrangement is of dubious legal provenance (Appleby, in press).  No new licences have been issued since the mid-1980s in an effort to restrict the number of fishing vessels. There is an expectation for this practice to continue into the future but the nature of the disposal of quota and vessel licences is currently the subject of a court. Judgment is expected in the next few weeks in the case of R v Secretary of State for the Environment, Food and Rural Affairs, ex p. United Kingdom Association of Fish Producer Organisations (UKAFPO). These rights were given a notional value of £1billion in 1999 (Agriculture Select Committee, 1999) and are probably worth significantly more.   The fact that the ownership of such a valuable holding is under question demonstrates the fluid legal environment of UK fishing rights.  If the UKAFPO win the case, it could be start of the largest case of squatting in UK history and has the potential to transfer the primary harvesting rights over a vast area of sea from the UK Crown to the private sector; it will be the largest transfer of this kind since the Norman conquest. 
2.4
Further fishing rights

Commercial fishing vessels who fish for a given stock or in a given area also often claim ‘grandfather rights’ on the basis of their historic activities.  There is no UK case law on the existence of grandfather rights for fishermen.
3
Fishing rights and Development

3.1
Removing Fishing Rights

The Isle of Anglesey case is central to the removal of fishing rights.  This case concerned a proposed marina which had planning consent for development on the Isle of Anglesey.  The claimants sought a declaration of their rights which would permit the development of marina in an area of seabed subject to a ‘Several Order’ which leased the public shellfishery to a private individual.  The ‘tenants’ of the fishery complained that their proprietary rights were being interfered with despite saving provisions in the Order reserving some rights to the seabed owners.  The ‘tenants’ rights were held by the Court of Appeal to emanate from the public right to fish and in the words of Lord Carnwath:
[The seabed owner’s right to develop] exists even though it is subject to legal constraints, such as the requirement to obtain planning permission or other statutory consents. The grant of such consents does not create the right to develop, but simply removes inhibitions on its exercise. Public rights of navigation or fishery affecting the land are no more than forms of inhibition which may need to be removed before the right to develop may be lawfully exercised. The rights may be overridden by statutory authorisation under, for example, the Harbours Act 1964 or the Transport and Works Act 1962, or if necessary by Act of Parliament ….. [at 65]
He found as follows:


‘I have no difficulty in accepting that as a matter of law, even apart from the 1962 Order, the claimants could not carry out works which “substantially interfered” with public's fishery rights.’ [at 68]


This is a slightly chilling prospect. It means that the seabed owner cannot develop their property if it substantially interferes with rights of fishing (or for that matter navigation) without direct statutory authorisation for the limitation of that right.   The key problem with this approach is that the public right to fish covers the whole of UK waters, and not all enabling statutes necessarily permit the removal of fishing rights. So great care needs to be taken in this area.
3.2
Compensating Fishing Rights
3.2.1
Compensation for effects on the public right to fish

There are no cases in the UK where a fisherman has successfully obtained compensation for breach of their public fishing rights. That does not mean that compensation has been not been paid or is not due; individuals and industry bodies may well have negotiated settlements.  These could result in anything from offers of financial settlement to offers of employment elsewhere.  The absence of legal claims for compensation in this area mean the rationale for such compensation has never been set out or adequately tested by the courts.

The route to compensation is therefore somewhat speculative and not immediately apparent.  One approach is in the common law tort of nuisance which is a notoriously complex and esoteric area of law. If the logic is accepted that the right to fish is public rather than private property, it makes it very difficult for an aggrieved individual to mount a claim.  Individuals cannot frame an action in nuisance if they have only suffered damage to the business interests only, this is known as pure economic loss (Jan De Nul (UK) Ltd v Axa Royale Belge SA (formerly NV Royale Belge) [2000] 2 Lloyd's Rep. 700).   Nuisance only generally applies to damage to property, which in this case would belong to the public.  Even public nuisance (where sometimes claims for economic loss can succeed) is unlikely to succeed (Hickey v Electric Reduction Co of Canada (1970) 21 DLR (3d) 368) as the injury affected the public right as a whole rather than the right of an individual.

That does not mean that the law in this area will not develop.  Actions framed by fishermen in US law after the Exxon Valdez disaster and the Gulf of Mexico oil spill may well percolate into the UK common law and to the law of other commonwealth countries.  Furthermore if the UKAFPO case is successful the rights of fishermen may continue to be ‘propertised’ in which case they could the right to sue in nuisance could conceivably attach to them.

3.2.2
Compensation for effects on more nebulous rights
Article 1 of the first Protocol of the European Convention on Human Rights states:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.

A proprietary right is clearly a possession, but the term possession can include more nebulous promises made by the government including ‘legitimate expectations’.  A legitimate expectation arises where administrative decision makers can be bound by certain representations which they make to individuals who stand to be affected by their decisions (Steele, 2005).
There are two potential ways of compensating legitimate expectation. This can either be on a voluntary basis as part of the process of negotiations leading up to the development or at the award of the court for frustrating the legitimate expectation.  Without going into the detail of the process (and here Steele’s paper is excellent) compensation for legitimate expectation claims is not automatic but permissible in some circumstances, particularly where there is an aggrieved individual rather than a class of claimants. This is a notoriously complex and fluid area of law and travels to some extent into ‘uncharted territory’ according to Lord Sedley (R v Commissioners of Customs and Excise, ex p. F & I Services Ltd [2001] EWCA Civ 762).
Since the whole UK marine area is prima facie a fishery it is easy to see that fishermen have begun to expect their practices to be allowed to continue. This initial position is probably not enough to amount to a representation by government that the fishing grounds will remain open in perpetuity, so very unlikely to form the basis of successful claim for legitimate expectation.  However there is often subsequent correspondence from government agencies which could create a representation.  The law in this area is developing on an almost daily basis; the UKAFPO case uses legitimate expectation as one of its central arguments and its finding will be exceptionally germane for the future.
3.2.3
Why compensate at all?

Setting aside the claim of legitimate expectation, there is a real question whether fishermen should ever be compensated.  On the face of it fishing rights remain public property and so there is no immediate compensatable interest.  However compensation has some justifications:

· It avoids excess process and delays over question of procedural propriety and legitimate expectation from fisheries interest groups;

· It assists local buy in;
· Fishermen have come to expect compensation because of the historic policies of the EU Common Fisheries Policy, which has often compensated fishermen in the past for fleet reduction.

This last point needs an explanation.  There is no secret that successive rounds of decommissioning have led to expectations of compensation within the fishing industry.  However compensation cannot be paid, particularly by the public sector, when it takes the form of illegal state aid (Art. 107-109 of the Treaty of Functioning of the European Union).  Public bodies therefore need to navigate between the scylla and charybdis of illegal state aid on the one hand and claims for legitimate expectation on the other.
4
The Future

In the past the oil gas and aggregates industries have established good relations with the fishing industry.  They have been able to offer lucrative alternative employment (NFFO Services Limited website, online) and this may have offset the need for compensation.   As the sea becomes an increasingly diverse place well beyond the rights of navigation and fishery there may be a need to wean the fishing industry off compensation. Wind farms, marine conservation and recreation do not automatically generate the same levels of financial return and so there will be less money in the public purse to compensate affected fishermen. Moreover the industry itself has changed shape due to the contraction of the fleet and the development of a well-capitalised commercial sector (Cardwell, 2012).  Morally, a development which directly affects a small operator, who has no opportunity for diversification, attracts compensation in a way that a development affecting a large profitable business does not, particularly where the legal grounds for that compensation are weak.  
As it stands the because of the opaque nature of fishing rights in the UK the exact degree of compensation required is a grey area, and this leaves the commentator with the uncertain impression that all is not quite as it should be.
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