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“A new crime control strategy surfaced in the 1980s.  It is designed to confront the phenomenon of the proceeds of crime.  The framework of this strategy originates in international law with national actors shaping the global model to suit national legal imperatives.  In responding to the international call, many states have begun to shift from a criminal legal strategy to a civil model: the national architecture assumes the shape of civil actions as opposed to criminal prosecutions”.

Introduction

The origins of the international community’s policy and legislative measures towards confiscating the proceeds of crime can be traced back to the instigation of the ‘War on Drugs’.
  The scope and remit of these confiscation powers were extended following the al-Qaeda attacks in September 2001 to include terrorism.
  Over a decade later these confiscation mechanisms have been used to target ‘white collar criminals’ 
 as a result of their illegal activities during the ‘Credit Crunch’.
  Therefore, the confiscation of the proceeds of crime has become an integral part of the battle against drug cartels, organised criminals, terrorists and white collar criminals in the United States of America (US) and the United Kingdom (UK).
  Both of these countries have reacted to the global financial crisis by increasing the amount of civil liability on responsible “market participants”.
  For example, the ability to forfeit the proceeds of crime has been used by US authorities to tackle ‘rouge traders’ who have profited from their unauthorised and fraudulent transactions during the ‘Credit Crunch’.  This includes for example Bernard Madoff who was convicted of architecting a pyramid fraud scheme, sentenced to 150 years imprisonment 
 and ordered to forfeit $170m.
  In the UK, the Serious Organised Crime Agency (SOCA) has increased the amount of money and assets confiscated by over 250% since 2007.
  Therefore, the purpose of this article is twofold.  Firstly, it seeks to determine a ‘confiscation typology’ based on a review of the international confiscation legislative instruments and the ‘soft law’ Recommendations of the Financial Action Task Force (FATF).  Secondly, the article reviews the implementation of the ‘confiscation typology’ in the US and UK.

Confiscation and Forfeiture

An integral part of a country’s criminal justice system is its ability to deprive criminals of their illegal earnings.  Nelen famously stated that “by dismantling their organisations financially, criminals must be hit at their supposedly more vulnerable spot: their assets”.
 The most common mechanisms used to deprive criminals of the financial benefit of their illegal activities are confiscation or forfeiture.
 Confiscation is a penalty measure that results in the permanent dispossession, or removal of finances, or other resources by an order of a competent authority or court as a result of criminal or civil proceedings.
  There are three types of confiscation mechanisms: 
1. confiscation of the proceeds of the instrumentum sceleris, or instrumentalities of crime,

2. confiscation of the objectum sceleris, or the subject of crime, and

3. fructum sceleris, or fruits of crime.  

An important part of a confiscation regime is the forfeiture of the proceeds of crime.  Forfeiture can be defined as “the surrender or loss of property or rights without compensation”.
  It was traditionally used to deprive “a traitor or felon of all his personal property”,
 and it permits the court to “take property that is immediately connected with the [criminal] offence”.
  There are four types of forfeiture mechanisms:

1. criminal forfeiture, 

2. the forfeiture of items related to convictions, 

3. the forfeiture of objects malem in se, this ensures the removal of dangerous and prohibited goods from the public domain, and

4. civil forfeiture.

What becomes clear is that the terms confiscation and forfeiture are very similar and often interchangeable.  This point was recognised by the Hodgson Committee who stated that “there was no generally accepted terminology to describe the various situations which we should have to examine. To some extent we have had to invent our own vocabulary and we have consequently attributed discrete meaning to terms which in ordinary speech might be treated as synonymous. The four words we use are forfeiture, compensation, restitution and confiscation”.
  For the purpose of this article, the term forfeiture will be used during the discussion of the US measures and confiscation when referring to the UK.
The Confiscation Typology

The international legislative measures that allow the confiscation of the proceeds of crime are extensive.  The United Nations (UN) Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,
 provides that signatories should adopt the measures to enable the restraint, seizure and confiscation of the proceeds and instruments of drug trafficking and connected money laundering.
  In particular, the Vienna Convention stipulates that each participant should introduce measures to enable the relevant authorities to “identify, trace, and freeze or seize proceeds, property, instrumentalities” for the purpose of confiscation.
  This measure has been described as a “major breakthrough in attacking the benefits derived from drug trafficking activities and [they] are a forceful endorsement of the notion that attacking the profit motive is essential if the struggle against drug trafficking is to be effective”.
  However, the scope of the Vienna Conventions confiscation provisions were narrowly construed and limited to the laundering of drug proceeds and not to the proceeds of other criminal offences.
  The confiscation measures of the Vienna Convention were extended by the UN Convention against Transnational Organised Crime, to include the proceeds of serious crime.
  Serious crime was defined as including “conduct constituting an offence punishable by a maximum deprivation of liberty of at least four years or a more serious penalty”.
  The extension of the confiscation provisions to include ‘serious crime’ was necessary as it broadened the scope of illegal activity that could be subjected to a court order and recognised that this was an effective tool against drug cartels and organised crime.  The international confiscation measures were further extended by the UN Convention against Corruption to include for example the bribery of national officials,
 the bribery of foreign public officials and officials of public international organizations,
 embezzlement, misappropriation or other diversion of property by a public official,
 trading in influence,
 abuse of functions,
 illicit enrichment,
 bribery in the private sector and laundering the proceeds of bribery.
  
As a result of the terrorist attacks in September 2001, the UN Security Council passed a series of Resolutions that extended the scope of its confiscation mechanisms to include terrorism.  Gallant took the view that “the 2001 attacks in the United States gave the affiliation between terrorism and proceeds of crime global prominence.  In the immediate aftermath of the destruction, the UN Security Council authorised an attack on proceeds linked to terrorism”.
  For example, UN Security Council Resolution 1373 provides that countries must prevent and suppress the financing of terrorist acts,
 criminalise terrorist financing,
 freeze the funds and other financial assets of people who commit or attempt to commit terrorist acts 
 and prevent its citizens from making funds available to people who commit or attempt to commit terrorist acts.
  The asset freezing provisions of Resolution 1373 must be read in conjunction with Article 8 of the International Convention for the Suppression of Terrorist Financing.
 This provides that each country is required to forfeit the funds used or due to be used for an offence created by Article 2 of the International Convention for the Suppression of Terrorist Financing.
  However, the extension of the confiscation measures to include terrorism must be questioned because the UN is utilising a ‘money laundering’ or ‘profit’ confiscation model towards a criminal offence that does not generate a profit.  The financial process adopted by terrorists to accumulate funds can be contrasted with that adopted by money launderers.  For instance, terrorist financing has been referred to as ‘reverse money laundering’, which is a practice whereby ‘clean’ or ‘legitimate’ money is acquired and then funnelled to support terrorism.
  Conversely, money laundering involves the conversion of ‘dirty’ or ‘illegal’ money into clean money via its laundering through three recognised phases.
  Therefore, the extension of the money laundering confiscation model to include terrorism must be queried because terrorism is not a profit based crime.

In addition to the UN confiscation measures, the European Union (EU) has introduced a wide range of confiscation related instruments, partly influenced by the threat it faces from organised criminals.
  The first measure was the 1990 Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime.
  This required Member States to implement legislation that permits the confiscation of “instrumentalities and proceeds or property the value of which corresponds to such proceeds”.
  The scope of the 1990 Convention was broader than the Vienna Convention because it applied to the proceeds of any offence and not just the proceeds of drug trafficking offences.
  The scope of the 1990 Convention was extended in 2005 to include terrorist financing.
  These Conventions are supported by several Council Framework Decisions.  For example, Council Framework Decision 2005/212/JHA has attempted to standardise EU confiscation laws and provides that ‘ordinary confiscation’ 
 and extended confiscation 
 must be available to all criminal offences that result in a custodial sentence exceeding one year.
 Importantly, this Framework Decision required Member States to implement mechanisms that allow for the confiscation of instrumentalities and proceeds of criminal offences that attract a custodial sentence of more than one year.
  Furthermore, Member States are permitted to implement a civil confiscation regime as a separate proceeding.
  In 2007, Council Framework Decision 845/JHA stressed that Member States are required to create an ‘Asset Recovery Office’ to improve the tracing of assets from criminal activities across the EU.
  Despite the introduction of these measures doubts remain over the effectiveness of the EU’s approach towards the confiscation of the proceeds of crime.  For instance, the amount of money confiscated in the EU is relatively low when compared to the estimated profits of criminal enterprises.
  Therefore, in 2012, the European Commission published a draft Directive on the ‘freezing and confiscation of the proceeds of crime in the European Union”.
  The aim of the draft Directive is to “make it easier for Member States’ authorities to confiscate and recover the profits that criminals make from cross-border serious and organised crime”.
  The origins of the draft Directive can be traced to the ‘Stockholm Programme’,
 which recommended that Member States and the European Commission must prioritise the confiscation of the proceeds of crime.
  Specifically, it provided that “the confiscation of assets of criminals should be made more efficient and cooperation between Asset Recovery Offices made stronger”. 
  In June 2010, the Justice and Home Affairs Council also supported the need for a more co-ordinated approach across the EU towards the confiscation of the proceeds of crime.
  The European Commission responded by proposing to publish draft legislation that would improve the EU’s confiscation legislative framework.
  This was approved by the European Parliament who proposed to publish draft legislation to extend the scope of the civil confiscation regime to include property transferred to third parties.
 

The importance of confiscating the proceeds of crime has also been recognised by the FATF, an organisation that was established following the UN’s undertaking to tackle money laundering in 1988.
 The initial objective of the FATF was to develop and promote a global set of anti-money laundering (AML) standards, which could be adopted and applied consistently by nation states.  The first set of ‘Recommendations’ were published in 1990, and their scope was extended to include counter-terrorist financing (CTF) following the terrorist attacks in September 2001.
  In 2012, the FATF merged its AML and CTF Recommendations,
 which now provide that countries should implement a set of measures that allow competent authorities to freeze, seize and confiscate: 
1. property laundered,

2. proceeds from, or instrumentalities used in or intended for use in money laundering or predicate offences, 

3. property that is the proceeds of, or used in, or intended or allocated for use in, the financing of terrorism, terrorist acts or terrorist organisations, or

4. property of corresponding value.

Recommendation 4 also provides that countries ought to introduce a civil or non-conviction confiscation regime, provided this is consistent with its domestic legislation.  This, must be read in conjunction with Recommendations 30 and 38, with the former encouraging countries to create ‘competent authorities’ to detect, locate and instigate confiscation proceedings, and the latter providing that nations should create mechanisms for managing and distributing confiscated assets.  However, it is important to note that the FATF is not a law making body, and therefore, its ‘Recommendations’ are not legally binding.  Nonetheless, they have a global appeal and have been endorsed by over 170 countries. Furthermore, UN Security Council Resolution 1617 strongly urges “all Member States to implement the comprehensive, international standards embodied in the FATF Forty Recommendations on Money Laundering”.
  

Therefore, as a result of reviewing the international legal instruments of the UN, EU and ‘Recommendations’ of the FATF it is possible to identify a ‘confiscation typology’.  The first part of the typology is a criminal confiscation regime.  This mechanism can be described as the central tenant of the international policy towards confiscating the proceeds of crime.  For example, a drug money laundering criminal confiscation regime was introduced by the Vienna Convention, broadened by the Palermo and Corruption Conventions and then further extended to terrorism by UN Security Council Resolution 1373.  Additionally, similar provisions requiring the introduction of a criminal confiscation regime were contained in the 1990 and 2005 EU Conventions and also contained in the Recommendations of the FATF.  The second part of the ‘confiscation typology’ is the use of a civil confiscation regime.  This is the most controversial part of the confiscation typology because it does not require a criminal conviction.  Therefore, it is imperative that a “careful balance to be struck between the civil rights of the individual and the need to ensure that the State has the tools to protect society by tackling crime effectively”.
  The inclusion of a civil confiscation regime is found in the FATF Recommendations which provide that:
“Countries should consider adopting measures that allow such proceeds or instrumentalities to be confiscated without requiring a criminal conviction (non-conviction based confiscation), or which require an offender to demonstrate the lawful origin of the property alleged to be liable to confiscation, to the extent that such a requirement is consistent with the principles of their domestic law”.

Further support for its inclusion is found in Council Framework Decision 2001/500/JHA which provides that Member States are permitted to implement a civil confiscation regime as a separate proceeding.
  The third part of the confiscation typology is the creation of a competent authority or ‘assets recovery body’ to administer and manage the confiscation regime.  The creation and use of an asset recovery body is referred to in the 1990 Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime.
 It is an obligation under Council Framework Decision 845/JHA which provides that Member States are required to create an ‘Asset Recovery Office’ to improve the tracing of assets from criminal activities across the EU.
  Additionally, the FATF Recommendations provide that “countries should ensure that competent authorities have responsibility for expeditiously identifying, tracing and initiating actions to freeze and seize property that is, or may become, subject to confiscation, or is suspected of being proceeds of crime”.
  The final part of the typology is the creation of a ‘confiscation fund’ which ensures that the confiscated assets are securely held, not mismanaged and appropriately distributed.  The FATF Recommendations provide that “countries should establish mechanisms that will enable their competent authorities to effectively manage and, when necessary, dispose of, property that is frozen or seized, or has been confiscated”.
 Therefore, the next part of the article seeks to determine if the confiscation typology has been implemented in the US and UK.

The United States of America

The US provides an interesting case study due to its influence in the development of international financial crime policies and the threat it poses to its economy and national security.  For example, the Department of Treasury has been instrumental in the implementation of several international legislative and policy measures.  This includes the Vienna Convention, the creation of the FATF and the instigation of the ‘Financial War on Terror’ in 2001. The threat posed by the proceeds of crime in the US is well documented, but nonetheless, it merits a brief discussion.  For example, the danger presented by the illegal drugs trade and the subsequent laundering of its proceeds influenced the instigation of the ‘War on Drugs’ by President Richard Nixon in the 1970s.  The precise amount of money laundered through the US is impossible to determine,
 yet the US General Accounting Office estimated in 1995 that $300bn is laundered through its financial system every year.
   It revised this estimation in 2002, and suggested that the figure was nearer $500bn.
  The International Monetary Fund estimated that over half of the money laundered globally is conveyed through the US banking sector.
  In recognition of the problems associated with drug money laundering the US government introduced a series of legislative measures that permitted the forfeiture of the proceeds of drug related criminal activity.  Due to its success, the forfeiture provisions were extended to include a plethora of criminal activities including human trafficking, racketeering and corruption.  This is a strategy that has been duplicated by the international community, a point illustrated by the breadth of the international confiscation measures outlined above.  An example of the threat posed to its national security is terrorist financing, which until the attacks in September 2001, was not regarded as an immediate threat.  The 9/11 Commission Report estimated that the terrorist attacks cost approximately $500,000 and was partly funnelled into the US by a wire transfer and raised by criminal activities including credit card fraud and identity theft.
  The terrorist attacks resulted in instigation of the ‘financial war on terror’ by President George Bush and the implementation of Presidential Executive Order 13,224 and the USA Patriot Act 2001.  Both of these measures extended the remit of US forfeiture measures to include terrorism.  Additionally, the US has suffered from a number of high profile ‘financial scandals’, a consequence of which has been a significant increase in the use of its forfeiture provisions.  Well documented examples include Ivan Boesky,
 Barry Minkow,
 Enron,
 WorldCom,
 Adelphia Communications,
 Tyco International,
 Bernard Madoff 
 and Alan Stanford.
  Additionally, there has been a substantial increase in the levels of mortgage fraud, which costs the US economy $10bn per year.
 Therefore, the forfeiture of the proceeds of crime has become an important part of the US counter-fraud strategy, especially during the ‘Credit Crunch’.  

Criminal Forfeiture

The principal mechanism used in the US to tackle the monetary ingredient of illegal activity is forfeiture.
  The use of criminal forfeiture is reliant on the conviction of the defendant and is imposed at the same time as a custodial sentence.
  Therefore, criminal forfeiture is an integral part of a criminal case which is imposed by a court on the defendant, once convicted.
  This is also referred to as in personam, which means that it is against the individual and it involves the prosecution indicting the property used in or obtained with the proceeds of the illegal activity.  If the defendant is found guilty, criminal forfeiture proceedings are conducted in court before a judge and they could result in a decision of forfeiting property either ‘used’ or ‘obtained’ in the crime.  Furthermore, the defendant could be required to pay a financial penalty, recompense the victims of the crime and be compelled to disgorge the proceeds of the crime or the property utilised in the commission of the criminal offence.
  Therefore, they are part of the sentencing practice 
 and have been described as “a powerful law enforcement tool that is rapidly becoming a fixture in federal criminal practice”.
  US law provides for the forfeiture of the proceeds of over 200 federal and state crimes including for example fraud, theft, arson, robbery, gambling and drug trafficking offences.
  The courts have extensive powers to forfeit the drug proceeds and any personal or real property utilised in the commission of a drug offence.
  The most potent forfeiture provisions apply to money laundering, which allows the forfeiture of all the property involved in the commission of the offence.
  One of the most controversial US forfeiture laws is the Racketeering Influenced and Corrupt Organisations Act 1970.
  The Act had two objectives:

1. to restrict the growth of criminal enterprises by preventing the reintegration of their proceeds of crime into the US economy,
 and to 

2.  target the ;kingpins of crime’.

RICO criminalised a wide range of racketeering activities including bribery, counterfeiting, mail fraud, wire fraud, money laundering, obstruction of justice, murder for hire, drug trafficking, prostitution, sexual exploitation of children and trafficking in counterfeit goods.
  Contravention of these criminal activities could result in a fine and/or imprisonment for up to twenty years and compulsory asset forfeiture.
  Furthermore, the Act allows federal agencies to apply for a pre-indictment restraining order and the forfeiture of any property transferred to third parties.
 In particular, a court is permitted to grant an order that forfeits the defendant’s interest in or property in or deriving from a RICO enterprise.
  The Department of Justice is permitted to bring forfeiture proceedings against illegal goods or property that was either used or obtained whilst breaking federal narcotics laws.
  However, these provisions were unproductive because they were restricted to people who were convicted of involvement in a “continuing criminal enterprise”.
  Therefore, the forfeiture laws were extended to include the criminal proceeds derived from the sale of narcotics.
 More amendments were introduced by the Comprehensive Drug Abuse and Prevention Act 
 and the Organised Crime Control Act, which revived the civil or in rem forfeiture as part of the ‘war on drugs’.
  
Following the terrorist attacks in September 2001, the USA Patriot Act extended the ability of law enforcement agencies to seize and forfeit the assets of terrorists.
  Interestingly, Gallant noted that “in organising its response to the destruction of 2001, the Bush administration immediately implemented a proceeds-orientated strategy whose target was the financial component of terrorist activity”.
  The USA Patriot Act permits the forfeiture of all assets, whether overseas or national, involved in arranging acts of terrorism, assets retained or obtained for the purposes of conducting acts of terrorism.
  Criminal forfeiture is permitted in terrorist cases for all of the proceeds of all specified activities including support and the financing of terrorism,
 terrorist activities 
 and for collecting or providing funds for terrorist purposes.
   Cassella stated that “the [forfeiture for terrorism] statute is designed to incapacitate the terrorist completely by leaving him with no assets whatsoever to perpetrate further acts of violence against governments, their citizens or their property”.
  Somewhat controversially, the US “can impose indefinite forfeiture” under Presidential Executive Order 13,224.
  The appropriateness of using a proceeds-orientated strategy towards terrorist financing must be questioned for several reasons.  For example, terrorists, unlike money launderers do not seek to hide the proceeds of crime, they seek to convert clean money into dirty money when it is used for supporting or promoting terrorism.  This could apply for example to misapplied charitable donations. Another reason why this approach is flawed relates to concept of ‘cheap terrorism’, a term that has been used to describe the small amounts of financing needed to carry out terrorist attacks.
 

Civil Forfeiture

Civil forfeiture is a non-conviction based regime that is used when the government regards the matter as civil rather than criminal.  Gallant noted that civil forfeiture is a “peculiar crime control device … its structure is irregular, a civil in rem, proceeding [is] against property rather than in personam criminal prosecution”.
   The Comprehensive Crime Control Act 1984 extended the use of in rem proceedings to include the forfeiture of ‘real property’ purchased with the illegal proceeds of crime.
  This action is taken in rem against the property and not the defendant. This means that the government acts as a civil plaintiff and anybody who challenges the proceedings is referred to as the claimant.
  The Supreme Court in United States v Various Items of Personal Property stated that “it [in rem] is the property which is proceeded against and, by resort to a legal fiction, held guilty and condemned through it were conscious instead of inanimate and insentient”.
  Stessens noted that “the concept of civil forfeiture logically follows from relation-back doctrine; given the fact that the state is, by legal fiction, deemed to be the owner of the property from the moment the offence was committed”.
  Civil forfeiture permits the government to control property that has been obtained with the proceeds of illegal activities.
 Maxeiner stated that “theoretically, the owner is not punished because the forfeiture is directed against the property”.
 Therefore, it is dependent on the myth that the property is capable of illegal behaviour.
  Civil forfeiture proceedings have become popular with law enforcement agencies because prosecutors are not required to obtain a criminal conviction and they are able to initiate proceedings against property and not the defendant.
  Controversially, civil forfeiture proceedings require a lower burden of proof that criminal proceedings, normally on a balance of probabilities.  This has resulted in this forfeiture mechanisms being referred to as an “easy way to deprive criminals of the fruits of their acts”.
  The appropriateness of civil forfeiture must be questioned due to the lack of constitutional safeguards provided and it has led to suggestions that law enforcement agencies have attempted to fill government coffers.
  This is a view supported by Nelen who stated that the civil forfeiture procedures “erode important constitutional safeguards”,
  such as the Double Jeopardy clause when it is used in conjunction with a criminal prosecution.
  The problems associated with civil forfeiture relate to burdensome procedural requirements, and that the forfeiture is “limited to property traceable to the offence”, which in many instances is impossible to determine.
  Other criticisms include the potential unfair treatment of ‘innocent owners’ whose property could be forfeited because of the illegal activity of another party which they could not have anticipated.
   However, this argument could be dispelled due to the ‘uniform innocent owner defence’.
  This requires the person asserting to be the bona fide purchaser that they “did not know and was reasonably without cause to believe that the property was subject to forfeiture”.  Therefore, the person contesting the forfeiture proceedings must prove their ownership interest and their innocence.
 

Further amendments to the forfeiture laws were introduced by the Civil Asset Forfeiture Act 2000, which applies to all civil forfeiture proceedings started on or after 23 August 2000.  This has been described as the most significant amendment to the US forfeiture laws since 1789.
  The Act made a number of important changes to the civil forfeiture laws.
  Firstly, it introduced a series of technical requirements that federal agencies must comply with.  Secondly, the Act established measures for improving the legal representation for impoverished defendants.
  Thirdly, it made several significant changes to the burden of proof, which demanded the US government meet “a preponderance of the evidence standard”.
  Prior to the introduction of the Act, “all property was deemed forfeit once the government showed probable cause that the property was used to facilitate a narcotics crime or was derived from a narcotics crime”.
  Fourthly, the ‘innocent owner’ requirement has been retained.
  This mechanism can be used by the claimant to prove that they are the ‘bona fide’ purchaser of the property and that they “did not know and was reasonably without cause to believe that the property was subject to forfeiture”.
  Fifthly, the Act “contains provisions that allow a claimant to petition the presiding court for a determination of whether the forfeiture violates the Excessive Fines Clause of the Eighth Amendment”.
  The Civil Asset Forfeiture Act modernised the US forfeiture laws, yet its appropriateness has been questioned.
  For example, the dubious motivation or ‘perverse incentives’ of law enforcement agencies towards appropriating property for their own gain remains questionable, and the measures have been referred to as ‘legalised theft’.
  US law enforcement agencies are allowed to maintain and utilise the proceeds acquired via forfeiture by the Comprehensive Crime Control Act 1984.  This point is illustrated by several instances of law enforcement agencies who have forfeited property from people who have not been charged with any criminal offences.
  Stessens was highly critical of these measures and noted that “it is fundamentally wrong to investigate and prosecute criminal activities with a view to the financial profits arising from them that will accrue to government”.
  He added that other problems relate to the “influence of this personal pecuniary interest in the functioning of criminal justice, that is, its influence on the way police officers, prosecutors and judges carry out their tasks”.
  The Comprehensive Crime Control Act has not resulted in a decrease in the amount of money forfeited and the safeguards it has introduced “has not proven to be an obstacle to federal law enforcement agencies. In fact, most people familiar with the program agree that the number of forfeitures is set to rise”.
  The final type of forfeiture provision used in the US is Administrative forfeiture.  This is an in rem action that is brought by the seizing agency without any judicial overview.
  This can be contrasted with both criminal and civil forfeiture, which are “judicial matters, requiring the commencement of a formal action in a federal court”.
  Administrative forfeiture is the most popular procedure and it relates to unchallenged cases which are pursued by federal law enforcement agencies as a ‘non judicial’ matter.  This results in the court ordering the transfer of title of assets to the government.
 Therefore, the scope of administrative forfeiture is limited to four categories of assets:

1. where the value does not exceed $500,000 per item;

2. where its importation is illegal;

3. where it is a means of transporting used in moving or storing controlled substances, and

4. where it is currency or a monetary instrument of any value.

The creation of a competent authority to manage a confiscation regime

The US forfeiture regime is managed by several government departments and federal agencies, a position that can be contrasted with that adopted in the UK.  For example, the Department of Treasury via its Treasury Executive Office for Asset Forfeiture administers the Treasury Forfeiture Fund.
  Furthermore, the Department of Justice manages the Asset Forfeiture Program.  The fundamental purpose of the Asset Forfeiture Program is to the “seizure and forfeiture of assets that represent the proceeds of, or were used to facilitate federal crimes”.
  Furthermore, there are an additional number of federal agencies that are also involved in the Asset Forfeiture Program.  This includes for example, the United States Postal Inspection Service, the Food and Drug Administration, the United States Department of Agriculture, Office of the Inspector General, the Department of State, Bureau of Diplomatic Security and the Defence Criminal Investigative Service.
The confiscated funds or assets should be transferred to the state via a confiscation fund

The Comprehensive Crime and Control Act 1984 allow the proceeds of forfeiture actions to be placed in a ‘special forfeiture fund’ that is jointly held at the Department of Justice and the Department of Treasury.
  The fund is referred to as the ‘Department of Justice Assets Forfeiture Fund’ and its purpose is to “receive the proceeds of forfeiture and to pay the costs associated with such forfeitures, including the costs of managing and disposing of property, satisfying valid liens, mortgages, and other innocent owner claims, and costs associated with accomplishing the legal forfeiture of the property”.
  The 1984 Act also introduced an equitable sharing programme that allowed law enforcement agencies to share a large proportion of the seized or forfeited assets.
 The fund is assisted by the National Asset Forfeiture Strategic Plan which has five objectives:

1. provide a strategic framework to enhance the capability, reach, and effectiveness of the Programme;

2. provide direction to the asset forfeiture community to ensure that the Programme’s mission is carried out effectively and efficiently;

3. to enable Programme participants to manage and expand this important and vital law enforcement tool;

4. ensure maximum participation by all Programme participants and determine appropriate areas of growth; and

5. advocate for the resources needed to support and grow the Programme.

 The National Assets Seizure and Forfeiture Funds have proved to be successful and by the 1990s, $500m was annually deposited and nearly $1.4bn of property was held.
 The money is distributed to law enforcement agencies and anti-crime initiatives by the Asset Forfeiture Programme which “plays a critical and key role in disrupting and dismantling illegal enterprises, depriving criminals of the proceeds of illegal activity, deterring crime, and restoring property to victims”.
  According to the Department of Justice, the Asset Forfeiture Programme:

“Encompasses the seizure and forfeiture of assets that represent the proceeds of, or were used to facilitate federal crimes. The primary mission of the Program is to employ asset forfeiture powers in a manner that enhances public safety and security. This is accomplished by removing the proceeds of crime and other assets relied upon by criminals and their associates to perpetuate their criminal activity against our society. Asset forfeiture has the power to disrupt or dismantle criminal organizations that would continue to function if we only convicted and incarcerated specific individuals”.

Within the Department of Justice, the Asset Forfeiture Programme is used by the several departments including the Asset Forfeiture and Money Laundering Section, the Bureau of Alcohol, Tobacco, Firearms and Explosives, the Drug Enforcement Administration, the Federal Bureau of Investigation, the United States Marshals Service and the United States Attorneys’ Offices.
  The Asset Forfeiture Programme is also used by the United States Postal Inspection Service, the Food and Drug Administration, the Department of Agriculture and Office of the Inspector General, the Bureau of Diplomatic Security and the Defence Criminal Investigative Service.
  Between 2006 and 2008, over $2bn of forfeited money and assets was distributed via the Asset Forfeiture Programme.
  In 2010, $1.6bn was deposited into the fund,
 while $1.64bn was submitted in 2011.
  Since the creation of the fund in 1984, the Department of Justice has forfeited approximately $20bn of the proceeds of crime.
  
The ability of US law enforcement agencies to forfeit the proceeds of crime is a central tenant of its criminal justice system.
 The scope of the criminal forfeiture system was initially limited to drug money laundering; this has since been extended to over 200 federal and state criminal offences.  The criminal forfeiture system is supported by an aggressive and controversial civil forfeiture system, which due to the lower burden of proof is a popular option for recovery agencies, who in some instances have abused these powers in the pursuit of economic self-sufficiency.
  The US forfeiture regime is managed by several federal agencies, a position that can be contrasted with that adopted in the UK.  The Department of Justice manages the Asset Forfeiture Program.  In order to prevent what has been referred to a legalised theft, a forfeiture fund was created in 1984 to store, manage and distribute the proceeds of crime to law recovery agencies.  The US has adopted the confiscation typology as outlined at the start of the article, but as the next section of the article will demonstrate, there are a number of differences when compared to the UK.
The United Kingdom

The UK has a long and established history of forfeiting and confiscating the proceeds of crime.  It was one of the first countries in the EU to introduce a confiscation regime and it will provide a valuable contribution to the article. Historically, it is important to note that the Crown exercised the power to forfeit the estate of a person convicted of treason until the enactment of the Forfeiture Act 1870.
   However, the ability to forfeit property was reintroduced by the Obscene Publications Act 1959,
 the Misuse of Drugs Act 1971,
 the Powers of Criminal Courts Act 1973,
 the Customs and Excise Management Act 1979,
  the Drug Trafficking Act 1994 
 and the Immigration and Asylum Act 1999.
  The UK has adopted a robust stance towards tackling the proceeds of crime because of the threat it poses to the ‘City of London’.  Historically, London’s importance at the centre of the global banking sector can be traced back to the twelfth century.  Blair stated that “the process of internationalisation received an important boost in London’s ‘big bang’ in the mid 1980s … which led to enormous inward investment”.
  In 2008, the British Bankers Association reported that “the UK’s financial industry has grown faster than any other business sector over the past ten years”.
  According to HM Treasury the UK is regarded as the “world-leading financial services industry”,
 a view supported by several studies including Long Finance,
 Ernst & Young 
 and the World Economic Forum.
  However, it is important to note that as a result of the deregulation of banking legislation in the 1970s and 1980s London could be regarded as an attractive financial centre for white collar criminals.  For example, the ‘City of London’ faces a significant threat from money laundering, a view frequently declared by the US Department of State,
  The former head of the Serious Fraud Office, Rosalind Wright QC stated that:

“London had become the money-laundering capital of the world. It is an unenviable reputation to have. London’s huge financial markets are not surprisingly a magnet for the launderer; $1,000bn a day is exchanged in the foreign currency markets and the sheer volume of transactions makes it impossible to check every single one. We are also to an extent the victim of our own magnificent reputation: dollars ending up in a bank account in the UK are less likely to be thought to be tainted than if they were put through less reputable offshore banking centres”.

In addition to the threat posed by money laundering, the UK continues to face a threat from fraud, which according to the 2012 Annual Fraud Indicator costs the economy £73bn per year.
  The UK also represents an important case study due to the proposal to create the National Crime Agency (NCA), which will manage the confiscation regime under the Proceeds of Crime Act 2002.  Since the recommendations of the Hodgson Committee in 1984 and the publication of the Performance and Innovation Unit report, the UK’s policy towards tackling the proceeds of crime has undergone a series of reactive reforms.  The hapless Assets Recovery Agency (ARA) was given the unenviable task of administering the confiscation regime;
 only to be replaced by SOCA, because it did not achieve the ill advised political aspirations of several Labour Home Secretary’s.  SOCA, will also be replaced by the NCA, thus leaving the UKs management of its confiscation regime in yet another state of uncertainty.  

The need for an effective confiscation regime was highlighted by the infamous decision of the House of Lords in R v Cuthbertson.
 In this case, the defendants were convicted of conspiracy to manufacture and distribute drugs, yet the House of Lords determined that the forfeiture powers under the Misuse of Drugs Act 1971were limited to “physical items used to commit the offence”.
 Therefore, the House of Lords determined that the forfeiture powers under the 1971 Act could not be used because the defendants had been convicted of a conspiracy offence and not an offence under the Act.
  The courts frustration was illustrated by Lord Diplock who stated “My Lords, it is with considerable regret [authors emphasis] that I find myself compelled to allow these consolidated appeals”.
  Similarly, Lord Edmund-Davies who said “I too am forced to the most reluctant [authors emphasis] conclusion that all three appeals must be allowed and the forfeiture orders discharged in each case”.
  The decision in Cuthbertson resulted in the creation of the Hodgson Committee, which was asked to review “the limited forfeiture powers in recovering the proceeds of crime”.
  The Hodgson Committee recommended that:

“Criminal courts should have the power to order the confiscation of proceeds of an offence of which the defendant has been convicted or asked to be taken into consideration. There should be a prescribed minimum amount below which no confiscation order could be made, but once that limit is established there should be no maximum limit … Only crown courts should have the power to make confiscation orders, but magistrates should be able to commit defendants to the crown court with a view to a confiscation order being made, Committal for this sole purpose should be possible even though the offence is only triable summarily. Crown courts should be required to consider whether a confiscation order should be made and Magistrates’ Courts to consider whether to commit for consideration of the making of a confiscation order”.

Therefore, the Drug Trafficking Offences Act 1986 imposed “a mandatory obligation on the court to confiscate the proceeds of drug trafficking offences”.
 The confiscation regime under the Drug Trafficking Offences Act 1986 contained:

“a set of statutory assumptions that assets in possession, and those transferred to the defendant over the previous six years, were profits from his criminal  activity. These were then included in the calculation of the defendant’s benefit. The burden of proof thus shifted to the defendant to show to the civil standard that the assumptions were inaccurate, or that ‘the amount which might be realised’ was less than the benefit”.

The initial scope of the UK’s confiscation provisions was similar to those in the US, in that they only applied to drug trafficking offences.  The range of criminal offences was extended to all ‘non-drug’ indictable offences and specific summary offences by the Criminal Justice Act 1988.
 Further amendments were introduced by the Drug Trafficking Act 1994 
 and the Proceeds of Crime Act 1995.
  However, these were still ineffective and it led to the Labour government commissioning a review of the UKs confiscation regime by the Performance and Innovation Unit.  The report recommended that an ‘Asset Confiscation Agency’ should be created and that both the money laundering and confiscation regime should be consolidated under one piece of legislation.
  These recommendations were enacted via the Proceeds of Crime Act 2002.

Criminal Confiscation

A criminal confiscation order is imposed by a court against a convicted defendant to pay the amount of the benefit from crime.
  In order to grant a confiscation order, the court must consider two questions.
 Firstly, whether the defendant has a criminal lifestyle?
  Secondly, has the defendant profited from their illegal behaviour?
  A defendant is regarded to have had a ‘criminal lifestyle’ if one of the following three conditions is met, and there has to be a minimum benefit of £5,000 for the final two to be met:

1. it is a ‘lifestyle offence’ as specified in Schedule 2 of the Proceeds of Crime Act;

2. it is part of a ‘course of criminal conduct’,
 and

3. it is an offence committed over a period of at least 6 months and the defendant has benefited from it.

A person is regarded as having a criminal lifestyle if he is convicted of an offence under Schedule 2 of the Proceeds of Crime Act 2002.
  This includes for example, drug trafficking,
 money laundering,
 directing terrorism,
 people trafficking,
 arms trafficking,
 counterfeiting 
 and intellectual property offences.
  The second condition ‘course of criminal conduct’ is a part of a criminal activity in two cases.  The first case is where the defendant has benefited from the conduct and “(a) in the proceedings in which he was convicted he was convicted or three or more other offences, each of the three or more of them constituting conduct which he has benefited”.
  The second instance is “(b) in the period of six years ending with the day when those proceedings were started he was convicted on at least two separate occasions of an offence constituting conduct from which he has benefited”.
  Once the court feels that this criterion has been met, it will determine a ‘recoverable amount’ and grant a confiscation order that compels the defendant to pay.
  SOCA is not allowed to commence proceedings on their own initiative but are only permitted to do so when cases are referred to them where there is insufficient evidence to proceed with a criminal trial, or where the Crown Prosecution Service has decided against pursuing the case due to the public interest criteria,
 where confiscation proceedings are unsuccessful due to procedural mistakes and where the defendant has died or even is abroad.  However, there were six categories of cases which were initiated by its predecessor the ARA.  This included deceased defendants, acquitted defendants, failed confiscation hearings, defendants are not within the jurisdiction, property whose owner is uncertain and where the defendants un-prosecutable due insufficient evidence.
  These provisions of the Proceeds of Crime Act 2002 can be contrasted with those in the US because they are “not made in rem in relation to traced proceeds of crime”.
  
The scope of the UK’s regime was extended to include the forfeiture of terrorist cash at its borders.
  The Terrorism Act 2000 permits forfeiture provided a person is convicted of a terrorist financing offence.  This includes fund raising,
 use and possession,
 funding arrangements 
 or money laundering.
  The court will grant a forfeiture order of “money or other property in the possession or under the control of a convicted person and which, at the time he intended should be used, or had reasonable cause to suspect might be used for the purposes of terrorism or he knew or had reasonable cause to suspect would or might have been used for the purposes of terrorism”.
  These forfeiture provisions were extended to the seizure of terrorist cash anywhere in the UK.
  These powers have been used, but the amount of money forfeited in small when compared to other types of criminal activity, only £1.452m was forfeited between 2001 and 2006.
  The Home Office reported that between 2008 and 2009 £838,539.65 was forfeited.
  It is important to note that there are some problems with the collection of any accurate data for the amount of terrorist cash forfeited.
  
Civil Confiscation
The second method, civil recovery, allows SOCA to commence civil proceedings in the High Court if a criminal prosecution is unachievable.
  In order for SOCA to initiate civil recovery or tax proceedings a number of criteria must be present:

1. recoverable property has been identified and has an estimated value of at least £10,000;

2. recoverable property has been acquired in the last 12 years (20 years for tax); 

3. recoverable property includes property other than cash, cheques and the like (although cash can be recovered in addition to other property); 

4. there is evidence proven to civil standards of criminal conduct, and

5. for tax cases there must be reasonable suspicion that untaxed income has resulted from criminality.

SOCA can seek a civil confiscation order against any person holding the proceeds of crime.
  Here, the agency is permitted to recover “property obtained through unlawful conduct” which includes “money real or personal, heritable or moveable property”.
  The High Court determines on a balance of probabilities and “provides for retrospective application to property unlawfully obtained before the Act came into force”.
  SOCA must demonstrate on a balance of probabilities that there is some evidence of criminal activity.  The civil burden of proof has proven to be extremely controversial and has been the subject to several legal challenges as demonstrated by the Supreme Court in Gale and another v Serious Organised Crime Agency.
  The respondent has the reverse burden of proof and must illustrate the lawful origin of the assets.
  Where civil confiscation dealings have been instigated, it is possible for SOCA to apply for an Interim Receiving Order.
  An interim receiving order results in the appointment of a receiver whose role is to safeguard the property.

The third recovery method is taxation and it enables SOCA to tax any income, benefit or turnover where the respondent is unable to legitimise the source.
 These controversial measures were famously endorsed by the US Supreme Court in Holland v. US,
 and are used as a means of targeting people with a “with a high standard of living but no visible lawful means of financing it”.
  The Proceeds of Crime Act 2002 allows the Director of SOCA to perform the tax collection duties of HM Revenue and Customs,
 which permits the agency to “disrupt organised criminal enterprises through the recovery of criminal assets”.
  The general revenue functions that can be transferred to SOCA include income tax,
 capital gains tax,
 corporation tax,
 national insurance contributions,
 statutory sick pay,
 statutory maternity pay,
 statutory paternity pay,
 statutory adoption 
 pay and student loans.
  Under the Proceeds of Crime Act, SOCA must be satisfied that it has reasonable grounds to suspect that “income profits or gains arising or accruing to a person (including a company) in respect of a chargeable period are chargeable to tax and arise or accrue as a result of that person’s, or another’s, criminal conduct”.
  The taxation powers are in theory a very important tool in the fight against ending the ‘champagne lifestyle’ of organised criminals.  However, evidence suggests that in practice these powers are ineffective.  For example, it has been argued that the amount of money recovered by this mechanism is relatively insignificant when compared to the approximated profits produced by criminal enterprises.
  According to the National Audit Office, only 5.3% of cases referred related to tax, “of which resulted in total receipts by the Assets Recovery Agency of £0.5m”.
  An explanation for the small amount of money is that it took the Assets Recovery Agency on average 607 days to recover money via this method.

The creation of a competent authority to manage a confiscation regime

The effectiveness of the confiscation provisions of the Proceeds of Crime Act have has been affected by the failings of the ARA and SOCA.  The appropriateness of their in 2005 must be questioned because evidence suggests that the ARA performed extremely well and satisfied a majority of its ‘key performance indicators’.
 The success of the ARA was highlighted by the then Home Office Minister, Caroline Flint MP who stated that:

“After just one year criminals are feeling the pain of having their assets frozen, seized and confiscated on a greater scale than ever before: £55m suspect cash seized; £37.6m criminals’ cash confiscated; and £18.9m the subject of freezing and interim orders in the courts”.

However, its performance suffered because of the unrealistic political aspirations.   For example, the Home Office stated that the ARAs target for 2006/2007 was to confiscate £125m, £250m by 2009/2010 and “the longer term vision to detect up to £1bn”.
  These targets were unachievable and as Young stated, it was “misleading to measure the impact or performance by a simple calculus of cost based on the total amount of dedicated resources and benefit based on total amount forfeited”.
   The performance of the ARA was limited by the poorly drafted legislation, the Act’s the relationship between the confiscation provisions and the European Convention of Human Rights.
In 2005, the role of managing the UK’s confiscation mechanisms was transferred to SOCA by the Serious Organised and Crime and Police Act 2005.  SOCA was mistakenly referred to as the ‘British FBI’, and its performance was measured against tackling the “400 major crime bosses in the UK, the so-called untouchables”.
  SOCA was granted additional powers under the Serious Crime Act 2007,
 to bring “organised criminals to justice”.
  The measures included Serious Crime Prevention Orders which allow courts to impose restrictive conditions on those proved to be involved in serious crime.
  Furthermore, SOCA is allowed to scrutinise the monetary dealings and interactions of “serious acquisitive criminal” over a period of up to 20 years where the defendant has been sentenced to life imprisonment via a financial reporting order.
  When a court grants a financial reporting order, the criminal is required to report within a specified periodic time details of their financial transactions.
  Sproat took the view that financial reporting orders “would be obtained in cases of criminals convicted of a qualifying offence who law enforcement believes post a long-term threat”.
  Qualifying offences are contained in Schedule 2 of the Proceeds of Crime Act 2002 and include for example tax evasion, money laundering, counterfeiting and drugs trafficking.
  The first financial reporting order was granted in against Abdullah Baybasin,
 who was described as “one of the country’s most feared criminals and who ruled his £10bn heroin empire with violence and intimidation”, after he was imprisoned for 22 years.
  The Serious Crime Act 2007 widened the civil recovery and tax powers of SOCA to other prosecuting authorities.  The powers go further than the customary criminal conviction and are often used when the assets in question are in the UK, but the defendant is out of the county or has fled.  Unlike the ARA, SOCA has not achieved the optimistic targets set by the Home Office.  For example, in July 2010 SOCA reported that it has confiscated £17.2m against a target of £39m.
  The administration of the confiscation regime is due to undergo its third overhaul in less than a decade.  In its ‘Coalition Agreement’, the government outlined its plans to merge the SFO, the Office of Fair Trading and the FSA into a single financial crime agency, the Economic Crime Agency (ECA).  The Coalition government stated that “we take white collar crime as seriously as other crime and we are determined to simplify the confusing and overlapping responsibilities in this area in order to improve detection and enforcement”.
  The government acknowledged that the current regulatory structure is unworkable due to conflicting priorities, overlapping roles and ineffective outcomes.
 However, the formation of the ECA has been obstructed by differences of opinion within the Coalition government over its remit and the unparalleled positive reaction of both the SFO and FSA.
  The most significant factor that has prevented its creation is the uncertainty over its ownership.  It is to the bemusement of the author, that neither the HM Treasury, which manages the FSA and administers the UKs anti-money laundering and counter-terrorist financing policies, was considered for this role.  The ECA was to be managed by the Home Office, who hoped to end UK’s “piecemeal” toward tackling financial crime.
  However, the Home Office mistakenly expected that the “the initial elements” of the agency would be in place by the end middle of 2011.
  In a soap opera like twist, the Home Office decided against creating the ECA, and turned its attention to establishing the broader NCA. The objective of which was to tackle organised crime, fraud, cyber crime, maintain border protection and protect children and young people.  The NCA is to be divided into four Command areas: Organised Crime Command, Border Policing Command, Economic Crime Command, and the Child Exploitation and Online Protection Centre.
  The Home Office envisage the role of the Economic Crime Command to “ensure a coherent approach to the use of resources focussed on economic crime across the full range of agencies deploying them”.
  Furthermore, it is hoped that it will “maintain an overview” of a wide range of economic crime agencies including the City of London Police and SFO.
  SOCA will cease to exist when these reforms are implemented, and the management of the UKs confiscation regime will transfer to the NCA.

The confiscated funds or assets should be transferred to the state via a confiscation fund
The position adopted in the UK towards the creation of a confiscation fund is very similar to that in the UK.  The Proceeds of Crime Act 2002 provides that “any sums received by the Secretary of State in the consequences [via civil and/or criminal confiscation orders] of this Act are to be paid into the Consolidated Fund”.
 In order to encourage recovery agencies to pursue and recover the proceeds of crime, the Home Office created the “Recovered Assets Incentivisation Fund”.
  The scheme was created in 2003 and approximately £15.5 was allocated over a three year period by the government.
  Under this scheme, 50 percent of the recovered assets were distributed between the recovery agencies and where appropriate to promote local crime fighting initiatives.
 The redistributed proceeds of crime have been allocated to enforcement agencies such as the police, other front line agencies and used to cover confiscation proceedings.
   Furthermore, such income has been utilised by the Ministry of Justice to “defray the costs of regional collection and enforcement centres, related local and central management costs and the court costs relating to the making and enforcement of confiscation orders”.
  Additionally, “the assets comprising this fund are then distributed in accordance with applicable policy”.
  The objective of this scheme is to distribute the proceeds of crime to crime affected communities and to illustrate that “crime does not pay”.
  
Conclusion

The confiscation or forfeiture of the proceeds of crime is an integral part of the international community’s battle against, drug money laundering, terrorism, corruption and the commission of other serious offences.  The international legislative measures seek to deprive organised criminals of their illegal proceeds of crime via either a criminal or civil confiscation order.  The measures have been embraced in the two case studies subject to review in this article.  What becomes clear after reviewing the relevant legislation in the US and UK and is that the forfeiture and confiscation of the proceeds of crime is a central part of their countries criminal justice system.  The scope of these powers was gradually extended by successive international legislative measures introduced by the UN and the EU.  The most contentious issue has been the introduction of and at times the recovery agencies over reliance on the civil recovery mechanism.  This has resulted in claims that these powers amount to legalised theft because the accused has not been convicted of a criminal offence to merit the confiscation or forfeiture order.  Nonetheless, the use of a civil mechanism to tackle organised crime, terrorists and drug cartels is justified due to the threat these criminal offences pose.  In many circumstances, to obtain a successful criminal prosecution in these matters is extremely difficult, if not impossible due to the labyrinth of financial instruments and transactions that will be used to hide the proceeds of their illegal activities.  jurisdictions.

United States of America

The US introduced its first forfeiture laws in 1789 and they are an integral weapon in its battle against organised crime, drug cartels, white collar criminals and terrorists.  These measures have become extremely popular with law enforcement agencies because it is a means to generate revenue and, in effect, permits these agencies to become self sufficient.  Evidently, US law enforcement agencies prefer to use the civil forfeiture procedures as opposed to the criminal forfeiture mechanisms.  This is due to the lower burden of proof required and the need not to secure a criminal conviction.  The civil forfeiture route does not provide the same level of constitutional safeguards as the criminal forfeiture procedures.  Therefore, an appropriate balance must be achieved between protecting the constitutional rights of the accused whilst allowing law enforcement agencies to tackle the illegal proceeds of crime.  The scope of the US forfeiture mechanisms has been broadened to include terrorism following the terrorist attacks of September 2001.  However, the model adopted towards tackling the proceeds of crime for organised criminals, drug cartels and other criminal offences is inappropriate for terrorism.  This is due to the fact that terrorists do not seek to profit from their illegal activity.  An example of this approach is ‘reverse money laundering’ which involves terrorists receiving clean money from misapplied charitable donations for example that then becomes illegal money when it is used for the purposes of a terrorist attack.  US forfeiture laws have been used to tackle the illegal activities of ‘corporate fraudsters’ such as Bernard Madoff during the ‘Credit Crunch’, which has resulted in some victims receiving compensation.   Criminal forfeiture is an integral part of the US criminal justice system.  US recovery agencies have been able to forfeit the proceeds of crime since 1789.  The scope of its criminal forfeiture provisions was extended to tackle criminal enterprises, drug money laundering and terrorism.  As a result of the ‘Credit Crunch’, recovery agencies have used forfeiture against white collar criminals.  It is clear that the US has implemented the international legislative confiscation measures of the UN and the first part of the confiscation model.  The US has also embraced the use of civil forfeiture, and this is an extremely popular mechanism with recovery agencies.  However, it has led to accusations from some commentators that law enforcement agencies are aggressively pursuing civil forfeiture proceedings at the expense criminal proceedings.  This is to be expected due to the impact of the austerity measures on law enforcement agencies in the US.  The US, unlike the UK does not have a designated law enforcement agency that administers or manages its forfeiture scheme.  The Department of Justice and the Department of Treasury jointly share this role, and law enforcement personnel are allowed to initiative proceedings for the forfeiture of the proceeds of crime.  Since the creation of the confiscation fund in 1984 over $20bn of the proceeds of crime has been redistributed to crime affected areas and to law enforcement agencies.  The confiscation fund has proven to be an extremely contentious issue in the US, with two schools of thought.  The first of which alleges that the confiscation fund allows recovery agencies to fill their coffers as part of an incentivised scheme.  The second view is that the confiscation fund provides essential financial resources for law enforcement agencies in their pursuit of organised criminals, drug cartels and white collar criminals.  What is becomes clear is that the US has created and successfully managed a confiscation fund that fulfils the criteria of the confiscation typology.

The United Kingdom

The scope of the UK’s confiscation mechanisms was initially limited to the proceeds of drug trafficking related offences under the Drug Trafficking Offences Act 1986, which was introduced as a result of the decision of the House of Lords in R v Cuthbertson.  The Conservative government extended these provisions on a piece-meal basis, but it wasn’t until the introduction of the Proceeds of Crime Act in 2002 that the UK broadened the scope of its confiscation mechanisms.  The Proceeds of Crime Act created the ARA, the UK’s first dedicated confiscation agency and extended the scope of its criminal confiscation and civil confiscation measures. The creation of the ARA represented a significant departure from the UKs ‘ad hoc’ confiscation policy which resulted in a ‘successful era’ of confiscation measures.   However, as a result of the ill advised political aspirations of successive ‘headline’ grabbing Home Secretary’s, the ARA was bound to fail.  Its position became untenable following the poorly drafted confiscation provisions of the Proceeds of Crime Act, the high level of internal disruption and was also hampered by the number of challenges under the European Convention of Human Rights.  Therefore, the ARA was hastily removed and the asset recovery scheme was handed over the SOCA, or the ‘British FBI’ as mistakenly christened by certain sections of the media.  SOCA also suffered the same fate as the ARA, despite being granted an extensive arsenal of powers by the Serious Crime Act 2007.  SOCA’s reign lasted four years, before it was dethroned by the announcement of yet ‘another’ new agency to policy to tackle organised crime, the NCA.  One can only wonder how much time or ‘stays of execution’ the NCA will be granted in an era of austerity cuts.  It makes little or no sense to continually ‘rebrand’ or ‘repackage’ the UKs confiscation agency; after all, it is a law enforcement agency not a washing powder.  It is likely that the NCA will come under increasing pressure from the Coalition government to confiscate more money on a decreasing budget.  This can be contrasted with the approach adopted in the US, where law enforcement agencies have seen a significant increase in funding from federal government.  Now is not the time to reduce the budget of the UKs confiscation agency during a financial crisis that has contributed to a significant increase in illicit financial activities.  The UK via the Proceeds of Crime Act 2002 has successfully ratified the Vienna, Palermo and Corruption Conventions and the relevant provisions of UN Security Council Resolutions 1267 and 1373.  It can be concluded that since the publication of Hodgson Committee in 1984, the UKs approach towards the confiscation of the proceeds of crime has improved considerably via the extensive array of instruments available under the Proceeds of Crime Act 2002, the Terrorism Act 2000, the Anti-terrorism, Crime and Security Act 2001, the Serious Organised Crime and Police Act 2005 and the Serious Crime Act 2007.  However, it is important to note that a criminal confiscation order is not compulsory at the point of conviction and perhaps this needs to be reconsidered by the Coalition government given its effectiveness in the US.  Statistical data suggests that the amount of money, assets and property confiscated has dramatically increased since the controversial recommendations of the Performance and Innovation Unit Report in 2000.  For example, in 2009/2010 SOCA deprived criminal’s access to resources and assets in excess of £317m.
  This includes property, areas of land, vehicles, bank accounts, cash and investments.
  However, it is essential to point that the outstanding value of confiscation orders was £1.259bn for 2011.
  The amount of money confiscated via the Terrorism Act for terrorism related offences is relatively small in comparison to that confiscated under the Proceeds of Crime Act 2002.  This is really note that surprising given the differences between terrorism and proceeds of crime related offences as outlined above.  Therefore, this part of the UK confiscation model supports the confiscation model outlined at the start of this article.  The civil confiscation regime has provided SOCA, law enforcement and prosecution agencies with an innovative approach towards tackling the proceeds of crime.  The recommendation to introduce a civil or non-conviction confiscation regime was heavily criticised by civil liberty groups.  However, the Performance and Innovation Unit and the Joint Committee on Human Rights both concluded that such a scheme would not contravene human rights legislation.  Nonetheless, the introduction of a civil confiscation regime under the Proceeds of Crime Act 2002 resulted in several challenges under human rights legislation.  This area of jurisprudence has provided a clear line of judicial precedent that continues to permit the use of civil confiscation orders.  The UK does have a competent authority, SOCA, to administer the confiscation provisions of the Proceeds of Crime Act 2002.  This part of the confiscation typology can be contrasted with that in the US, where there is not a single recovery agency, but a multitude of agencies under the Department of Justice and Department of Treasury.  However, the effectiveness of the UK’s asset recovery agency has been adversely affected by ill advised aspirations of successive Labour and Coalition governments.  Indeed, the FATF described these goals as “overly optimistic” and it has led this author to conclude that it is impossible within the limited time frame since the enactment of the Proceeds of Crime Act 2002 for the UKs asset recovery body to become self sufficient let alone make a profit.  The Coalition government has sadly made error as that of its Labour predecessor, in attempting to rebrand an apparently failing SOCA with the NCA.  The legislative proposals to create the NCA, which is a key part of the Coalition governments wider organised crime policy,
 were published Crime and Courts Bill 2012,
 although it is not expected to receive Royal Assent until 2012.  The Bill transfers SOCA’s role under the Proceeds of Crime Act 2002 to the NCA.
  The UK created a consolidation fund under the Proceeds of Crime Act 2002 and it is managed by the Home Office.  Under the consolidation fund, recovering agencies which traditionally include the police and SOCA are ‘encouraged’ to pursue the proceeds of illegal activity as they will receive 50% of any confiscated assets.  The incentivisation scheme could result in recovery agencies adopting an overly aggressive approach towards the confiscation of the proceeds of crime.  The consolidation fund does provide recovering agencies with an essential source of funding in an austerity era where law enforcement agencies have seen their annual budgets slashed.
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