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Introduction 

The recent banking crisis has highlighted deficiencies in the regulation of banks and in 2011 

this gave rise to a full scale review of the banking sector and how it is regulated.1 New 

regulation came in the form of the Financial Services Act2 which received Royal Assent in 

December 2012. The aim of this chapter is to assess the accountability of bank directors, 

specifically their liability for the actions of their banks and whether current sanctions being 

imposed hold them to account. This is of particular relevance in the light of the LIBOR scandal 

in which involvement at a high level within banks was exposed; as well as the wrongdoing of 

former CEOs, who appear to have avoided accountability for their actions, such as Fred 

Goodwin.3 Despite recent charges against individuals;4 so far the punishments have been 

imposed on the banks as companies and not on individuals. The lack of individual liability 

raises questions over the effectiveness of bank sanctions.5 The financial sanctions imposed 

have been of record values6 but still arguably affordable when compared to the bank profits.7 

Alternative sanctions; through either criminal or civil law, aimed at the individuals responsible 

might be a more effective approach, which this chapter seeks to demonstrate. The chapter uses 

real world examples and academic theory to assess the sanctions used by regulators with regard 

to the impact these sanctions have on the behaviour and mentality of bank directors. 

Comparisons are drawn between the United Kingdom (UK) and the United States of America 

(US) approaches to the issue, as well as other relevant jurisdictions and international initiatives. 

These two jurisdictions have been selected due to their similar legal systems and comparable 

global status in the banking sector, but the two are not entirely the same and differences are 

observed in their approaches to enforcement. Additionally, trends may be appearing in the 

                                                 
1 Independent Commission on Banking, Final Report: Recommendations (Domarn Group 2011). 
2 Financial Services Act 2012 c.21. 
3 Fred Goodwin’s pension has been of keen media interest, having retired, it has been reduced significantly since 

he retired but it is still in the hundreds of thousands per year: BBC News, ‘Former RBS Boss Fred Goodwin 

Stripped of Knighthood’ <http://www.bbc.co.uk/news/uk-politics-16821650> accessed 12 November 2013. 
4 Serious Fraud Office, ‘Trader Charged in LIBOR Investigation’ <http://www.sfo.gov.uk/press-room/latest-

press-releases/press-releases-2013/trader-charged-in-libor-investigation.aspx> accessed 10 November 2013. 
5 Demetra Arsalidou, ‘The Banking Crisis: Rethinking and Refining the Accountability of Bank Directors’ (2010) 

4 284. 
6 Fines have been imposed for non-compliance with  money laundering regulations: The Guardian, ‘HSBC Pays 

Record $1.9bn Fine to settle US Money-Laundering Accusations’ 

<http://www.guardian.co.uk/business/2012/dec/11/hsbc-bank-us-money-laundering> accessed 21 February 2013 

as well as for high  profile fraud: BBC News, ‘UBS Fined £29.7m by FSA Over Kweku Adoboli Case’ 

<http://www.bbc.co.uk/news/business-20492017> accessed 21 February 2013 and in relation to the LIBOR 

scandal: BBC News, ‘UBS Fined $1.5bn for LIBOR Rigging’ <http://www.bbc.co.uk/news/business-20767984> 

accessed 21 February 2013. 
7 Henry Hillman, ‘The Carrot or the Stick: Finding a Balance in the Regulatory Conundrum’ (2013) 16(4) FRI 3. 



3 

 

actions of bank directors in the wake of scandals and failures,8 an example would be Fred 

Goodwin, who was stripped of his knighthood,9 and James Crosby who voluntarily surrendered 

his.10  Enforcement measures are considered individually in each part of the chapter, such 

measures include: financial sanctions, director disqualification and prison sentences; then 

lesser used measures such as banking licence revocation and the personal liability of directors 

are considered. These sanctions have been selected as they demonstrate a variety of severity of 

punishment. The use of each enforcement measure is considered in the UK and in the US 

providing a running comparison between the two jurisdictions; this format will allow for the 

succinct comparison from within the two countries approaches at this level and allow for a 

more comprehensive comparison of their overall approaches. In light of this analysis future 

recommendations are made in the concluding comments.  Bank directors warrant special 

attention because banks themselves have been described as special;11 special in that they are 

“not like other companies.”12 The unique position banks hold is evidenced by the treatment 

they receive when they fall into difficulty, few industries would be rescued in such a way. This 

special status arguably saves the directors of banks from the liability they would face under 

insolvency law, because a big enough bank will be prevented from entering insolvency, as 

identified by Arsalidou.13 The combination of high profile banking scandals and the apparent 

avoidance of liability must be analysed and then reforms should be proposed. The first measure 

assessed is financial sanctions in part 2; the analysis considers whether financial sanctions are 

appropriate punishments to impose on banks. The appropriateness of financial sanctions 

imposed on banks by both UK and US authorities is assessed in terms of the aims of a financial 

sanction which are to punish, to deter others and, or, to correct the losses caused. Part 2 also 

discusses the effect of financial sanctions on the directors of a bank; because the bank pays the 

sanction, not the directors, it is argued that the effect is minimal. Part 3 considers disqualifying 

individuals as a sanction for wrongdoing. This part of the chapter also assesses the requirements 

                                                 
8 Resignations and the removal of titles have been seen in recent years: BBC News, ‘Barclays Boss Bod Diamond 

Resigns Amid LIBOR Scandal’ <http://www.bbc.co.uk/news/business-18685040> accessed 10 November 2013, 

BBC News, ‘Former RBS Boss Fred Goodwin Stripped of Knighthood’ <http://www.bbc.co.uk/news/uk-politics-

16821650> accessed 12 November 2013 and BBC News, ‘Ex-HBOS chief James Crosby stripped of knighthood’ 

<http://www.bbc.co.uk/news/business-22865297> accessed 12 November 2013.  
9BBC News, ‘Honours stripped: Who else has lost out?’ <http://www.bbc.co.uk/news/uk-16823208> accessed 10 

April 2013. 
10 The Telegraph, ‘Business is the Biggest Casualty as Sir James Crosby Surrenders his Knighthood’ 

<http://www.telegraph.co.uk/finance/comment/telegraph-view/9982890/Business-is-the-biggest-casualty-as-Sir-

James-Crosby-surrenders-his-knighthood.html> accessed 10 April 2013. 
11 Treasury Committee, ‘The Run on the Rock’ HC (2007-08) 56-1 [169]. 
12 ibid at [168]. 
13 Demetra Arsalidou, ‘The Banking Crisis: Rethinking and Refining the Accountability of Bank Directors’ (2010) 

4 284. 
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a bank director must fulfil under the approved persons regime14 and subsequently when they 

should be removed. Additionally, disqualification is considered under the Company Directors 

Disqualification Act 1986 (CDDA).15 Comparisons are be made with the approach in the US. 

Part 4 explores the use of prison sentences as sanctions for bank directors; this involves an 

assessment of what a criminal offence is and the applicability of the offences currently in force 

in the UK; further more proposals for a new criminal offence of reckless risk taking are 

considered.16 The use of prison sentences in the UK and the length of those sentences are 

compared to those imposed in the US. Part 5 considers some lesser used measures such as the 

revocation of banking licenses, as well as the potential for making directors liable for losses. 

The consideration of alternative measures leads on to the concluding remarks which consider 

the sanction regime as a whole, commenting upon the applicability of sanctions to directors 

and making future recommendations. 

Financial Sanctions 

The first enforcement measure to be analysed is the use of financial sanctions against the bank. 

Arguably a default sanction, banks may expect a financial sanction in response to a wide range 

of wrongdoing.17 Financial sanctions may be imposed as civil law sanctions, for breaches of 

regulations which are often written by the regulators enforcing them.18 Under this heading the 

effectiveness of these financial sanctions is assessed; in terms of their impact upon the banks 

and whether such penalties hold directors to account. This part of the chapter demonstrates the 

relative insignificance of the financial sanctions when compared to bank profits and questions 

whether financial sanctions achieve the objectives intended.  When a bank receives a financial 

sanction, it is usually directly related to a specific wrongdoing, it is a punishment for a specific 

                                                 
14 For the FCA see: FCA, ‘Controlled Functions’ <http://www.fca.org.uk/firms/being-

regulated/approved/approved-persons/functions> accessed 10 October 2013 and for the PRA: Bank of England, 

‘Approved Persons – Controlled Functions’ 

<http://www.bankofengland.co.uk/pra/Pages/authorisations/approvedpersons/controlledfunctions.aspx> 

accessed 10 October 2013. 
15 Company Directors Disqualification Act 1986. 
16 Jonathan Fisher QC et al, ‘The global financial crisis: the case for a stronger criminal response’ (2013) 7(3) 

Law and Financial Markets Review 159. 
17 Examples include false LIBOR submissions: FSA, ‘Final Notice: Barclays PLC’ 

<http://www.fsa.gov.uk/static/pubs/final/barclays-jun12.pdf> accessed 03 April 2013, failing to maintain risk 

management systems: FSA, ‘Final Notice UBS AG’ <http://www.fsa.gov.uk/static/pubs/final/ubs-ag.pdf> 

accessed 10 September 2013 and Failing to enforce adequate anti-money laundering procedures: BBC News, 

‘HSBC to Pay $1.9bn in US Money Laundering Penalties’ <http://www.bbc.co.uk/news/business-20673466> 

accessed 10 November 2013. 
18 The FSA drafted the FSA Hand book by which it regulated, the FCA have since inherited and adapted this 

document: Financial Conduct Authority, ‘Financial Conduct Authority Handbook’ 

<http://fshandbook.info/FS/html/FCA> accessed 10 November 2013. 
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act. Jeremy Bentham defines a punishment as “an evil resulting to an individual from the direct 

intention of another, on account of some act that appears to have been done or omitted”.19  An 

evil is “either a pain, or a loss of pleasure, or else of that … which is the immediate cause of 

such pain or loss of pleasure”20 Bentham suggests there are two aims of punishment; the first 

is to “obviate the danger of the like mischief in future”21 and the second is to “compensate the 

mischief that has already been done.”22 It may be viewed that Bentham actually identifies three 

aims of punishment; firstly to inflict an evil, causing pain or loss of pleasure, secondly to 

obviate, or deter future offending, and thirdly to compensate the mischief.  Taking each of these 

in turn it must first be established whether a financial sanction is painful or causes a loss to a 

bank. Subsequently the deterrent nature of a financial sanction will be considered, and thirdly 

whether it compensates the mischief. 

It can be seen that this is one of the aims of the regulators; the FCA argue the purpose of 

enforcement “is to help the FCA change behaviour by making it clear that there are real and 

meaningful consequences for those firms or individuals who don’t play by the rules.”23 This is 

element of the FCA’s credible deterrence policy which will be considered later in this part of 

the chapter.24  The FCA intends to achieve this by imposing “higher penalties against high-

profile targets”25 but it can be seen that the average financial sanction imposed by the FCA is 

no higher than that of its predecessor, the FSA. In 2012, the FSA’s last full year of existence, 

the average financial sanction imposed as a result of enforcement actions was £5,878,665.26 

Since the creation of the FCA in April it has imposed 30 financial sanctions, at an average of 

£5,823,885,27 which would suggest no significant change in the severity of financial sanctions 

being imposed since the FCA has been the main regulator. The average financial sanction in 

2102 imposed by the FSA may be distorted by the two exceptional penalties imposed on 

                                                 
19 Jeremy Bentham, The Works of Jeremy Bentham (published under the Superintendence of his Executor, John 

Bowring, Edinburgh, William Tait, 1838-1843) 11 vols. Vol. 1. Chapter: Principles Of Penal Law. 
20 Jeremy Bentham, The Works of Jeremy Bentham (published under the Superintendence of his Executor, John 

Bowring, Edinburgh, William Tait, 1838-1843) 11 vols. Vol. 1. Chapter: Principles Of Penal Law. 
21 ibid. 
22 ibid. 
23 FCA, ‘Enforcement’ <http://www.fca.org.uk/firms/being-regulated/enforcement> accessed 17 July 2013 
24 FCA, ‘FCA Approach: Advancing Objectives’ < http://www.fca.org.uk/static/documents/fca-approach-

advancing-objectives.pdf> accessed 10 November 2013. 
25 Travers Smith Regulatory Investigations Group, ‘FSA Enforcement Action: Themes and Trends’ (2012) 96 

(May) COB 1 at p.2. 
26 Based on a total fines of £311,569,256 imposed over 53 enforcement actions: FSA, ‘Fines Table 2012’ 

<http://webarchive.nationalarchives.gov.uk/20130301170532/http://www.fsa.gov.uk/about/press/facts/fines/201

2> accessed 09 September 2013. 
27 Calculated on 09 September 2013 based on: FCA, ‘Fines Table 2013’ <http://www.fca.org.uk/firms/being-

regulated/enforcement/fines> accessed 09 September 2013. 
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Barclays and UBS for the attempted manipulation of LIBOR, excluding those sanctions the 

average financial sanction in 2012 was £1,805,280.28 This average is consistent with that of 

2011 when the average financial sanction was £1,102,414,29 and 2010 when the average 

financial sanction was £1,106,466.30 When looked at in this way the FCA does appear to have 

taken the approach of imposing higher financial sanctions, but it is only in its first year of 

existence so full conclusions cannot be drawn.  In comparison, much higher financial sanctions 

are imposed by the US authorities; over $10 billion in 201231 by agencies such as the Securities 

Exchange Commission (SEC)32 and the Office of the Comptroller of Currency (OCC);33 both 

of which impose civil penalties;34 as well as the US Department of Justice (DoJ)35 which 

enforces criminal law.36 The $10 billion of financial sanctions dwarfs the £311,569,256 of 

penalties the FSA imposed in 2012; the contrast is most clearly seen when comparing the 

respective financial sanctions for the same offences. The most prominent example of UK and 

US authorities imposing financial sanctions for the same offence is in relation to the LIBOR 

scandal.37 The LIBOR scandal warrants special attention as it provides a unique opportunity to 

directly compare the financial sanctions imposed by the UK and US authorities. This rare 

occurrence may be analysed over three instances as both UK and US authorities have fined 

three banks. Prior to assessing the financial sanctions, the LIBOR scandal must first be 

explained.  

LIBOR is an acronym, it refers to the London Interbank Offered Rate, this in turn refers to a 

set of 150 interest rates, and these are broken down into 10 currencies each with rates for 15 

                                                 
28 £92,069,256/51= £1,805,280 based on 2012 total financial sanctions of £311,569,256 – 

(£160,000,000+£59500000) = £92,069,256. FSA, ‘Fines Table 2012’ 

<http://webarchive.nationalarchives.gov.uk/20130301170532/http://www.fsa.gov.uk/about/press/facts/fines/201

2> accessed 09 September 2013. 
29 £66,144,839/60 = £1,102,414 based on 2011 total financial sanctions of £66,144,839: FSA, ‘Fines tables 2011’ 

<http://webarchive.nationalarchives.gov.uk/20130301170532/http://www.fsa.gov.uk/about/press/facts/fines/201

1> accessed 19 November 2012 £66,144,839/60 = £1,102,414. 
30 £88,517,282/80 = £1,106,466 based on 2010 total financial sanctions of £88,517,282: FSA, ‘FSA Fines Tables 

2010’ 

<http://webarchive.nationalarchives.gov.uk/20130301170532/http://www.fsa.gov.uk/about/press/facts/fines/201

0> accessed 19 November 2013. 
31 CNN Money, ‘Bank Fines Top $10 Billion This Year’ 

<http://money.cnn.com/2012/12/28/news/companies/bank-fines/> accessed 12 November 2013. 
32 SEC, ‘US Securities Exchange Commission’ <http://www.sec.gov/> accessed 10 November 2013. 
33 OCC, ‘The Office of the Comptroller of Currency’ <http://occ.gov/> accessed 12 November 2013. 
34 OCC, ‘About the OCC’ <http://www.occ.gov/about/what-we-do/mission/index-about.html> accessed 12 

November 2013 and SEC, ‘The Laws that Govern the Securities Industry’ 

<http://www.sec.gov/about/laws.shtml> accessed 12 November 2013. 
35 DoJ, ‘United States Department of Justice’ <http://www.justice.gov/> accessed 10 November 2013. 
36 DoJ, About the DoJ’ <http://www.justice.gov/about/about.html> accessed 12 November 2013. 
37 BBC News, ‘Timeline: LIBOR-Fixing Scandal’ <http://www.bbc.co.uk/news/business-18671255> accessed 12 

November 2013. 
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maturities,38 ranging from overnight to 12 month loans. The LIBOR rates are used by many in 

the global financial services industry to formulate interest rates on loans.39 LIBOR is 

formulated based on submissions across the 15 maturities from a panel of banks. Taking the 

Sterling Panel as an example; it is made up of 16 banks, all of these banks will submit rates for 

all 15 maturities.40 A trimmed mean is then calculated, for a panel of 16 this involves the 4 

highest and the 4 lowest submissions being discarded and an average being calculated from the 

remaining 8 submissions.41  This process is completed for all of the rates, the size of the 

trimming is determined by the size of the panel; a panel of 6 will only involve trimming 2 

submissions; the highest and the lowest.  Each banks submitter gives a rate based on a question 

asked to them by the British Bankers Association (BBA), “at what rate could you borrow funds, 

were you to do so by asking for and then accepting inter-bank offers in a reasonable market 

size just prior to 11 am?”.42  This question allows the submitters to give a rate based on their 

knowledge of the markets and their bank’s previous rates. The manipulation of LIBOR can be 

divided into two categories; individual traders influencing submitters for personal gains, and 

higher level instructions to give the impression the bank is doing better than it is. While the 

first category is serious, the second is more worrying as it shows the collusion of bank officials. 

An even more worrying issue is that for any manipulation to be effective banks had to collude 

with each other. If only one bank was supplying false submissions they are unlikely to make 

any difference to the rate as their submission will likely be in the top or bottom 4 and thus be 

discarded when calculating the average.   

 

Barclays was the first bank to be fined for its involvement in the LIBOR scandal.43 In relation 

to the first category, it was found that from 2005 to 2008 derivatives traders at Barclays made 

requests to the bank’s LIBOR submitters.44 This was with a very simple aim, to increase the 

money they made from their trades, if the rate was moved in their favour then they made a 

better profit from the deal, this could be up or down depending on the circumstances.  

                                                 
38 A maturity refers to the length of time the money is loaned for. 
39 BBC News, ‘LIBOR – What is it and Why does it Matter?’ <http://www.bbc.co.uk/news/business-19199683> 

accessed 06 April 2013. 
40 bbalibor, ‘The Basics’ <http://www.bbalibor.com/explained/the-basics> accessed 12 November 2013. 
41 bbalibor, ‘The Basics’ <http://www.bbalibor.com/explained/the-basics> accessed 12 November 2013. 
42 ibid. 
43 FSA, ‘Final Notice: Barclays PLC’ <http://www.fsa.gov.uk/static/pubs/final/barclays-jun12.pdf> accessed 03 

April 2013. 
44 ibid at para 8. 
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In relation to the second category it was found that between 2007 and 2009 Barclays gave 

submissions which took into account the negative media coverage they were receiving, the 

results were intended to portray the bank as in a stronger financial position than it was. Barclays 

was facing liquidity issues during the financial crisis and some used LIBOR submissions to 

measure a bank’s ability to raise funds.45 This attempted manipulation of LIBOR was identified 

to have come from “senior management’s concerns”46 which led to “instructions being given 

by less senior managers.”47  Barclays was subsequently fined £59.5m by the FSA48 and a 

combined $360 million by US authorities ($200m imposed by CFTC49 and $160 imposed by 

the Department of Justice50) equal to £231,192,000.51 The difference in strength of the financial 

sanctions is stark; the US financial sanction was over three and a half times that of the UK 

financial sanction. The contrast in the financial sanctions can be seen in all three of the LIBOR 

settlements so far.52  UBS was fined £160m by the FSA,53 yet they were fined $1.2 billion by 

US authorities ($700 million by the CFTC54 and $500 million by the Department of Justice55) 

equating to £923,100,000.56 The RBS financial sanctions continue the trend; £87.5 million by 

the FSA57 and $375 million in the US ($325 million by the CFTC58 and $50 million by the 

                                                 
45 ibid at para 13. 
46 FSA, ‘Final Notice: Barclays PLC’ <http://www.fsa.gov.uk/static/pubs/final/barclays-jun12.pdf> accessed 03 

April 2013 at para 14. 
47 ibid at para 14. 
48 ibid. 
49Commodity Futures Trading Commission, ‘CFTC Ordered Barclays to Pay $200 Million Penalty for Attempted 

Manipulation of and False Reporting concerning LIBOR and Euribor Benchmark Interest Rates’ 

<http://www.cftc.gov/PressRoom/PressReleases/pr6289-12> accessed 04 April 2013. 
50 The United States Department of Justice, ‘Barclays Bank PLC Admits Misconduct Related to Submissions for 

the London interbank Offered Rate and the Euro Interbank Offered Rate and Agrees to Pay $160 Million Penalty’ 

<http://www.justice.gov/opa/pr/2012/June/12-crm-815.html> accessed 04 April 2013. 
51Based on exchange rate of 1USD = 0.6442GBP at time of announcement: Exchange Rates, ‘US Dollar to British 

Pound (USD GBP) for 27 June 2012 (27/06/2012)’ <http://www.exchangerates.org.uk/USD-GBP-27_06_2012-

exchange-rate-history.html> accessed 04 April 2013. 
52 BBC News, ‘Timeline: LIBOR-Fixing Scandal’ <http://www.bbc.co.uk/news/business-18671255> accessed 12 

November 2013. 
53 FSA, ‘Final Notice: UBS’ <http://www.fsa.gov.uk/static/pubs/final/ubs.pdf> accessed 09 September 2013. 
54 Commodity Futures Trading Commission, ‘CFTC Orders UBS to Pay $700 Million to Settle Charges of 

Manipulation, Attempted Manipulation and False Reporting of LIBOR and Other Benchmark Interest Rates’ 

<http://www.cftc.gov/PressRoom/PressReleases/pr6472-12> accessed 04 April 2013. 
55 The United States Department of Justice, ‘UBS Securities Japan Co Ltd to Plead Guilty to Felony Wire Fraud 

for Long-Running Manipulation of LIBOR Benchmark Interest Rates’ 

<http://www.justice.gov/opa/pr/2012/December/12-ag-1522.html> accessed 04 April 2013. 
56 Based on exchange rate of 1USD = 0.6154GBP at time of announcement: Exchange Rates, ‘US Dollar to British 

Pound (USD GBP) for 19 December 2012 (19/12/2012)’ <http://www.exchangerates.org.uk/USD-GBP-

19_12_2012-exchange-rate-history.html> accessed 04 April 2013. 
57 FSA, ‘Final Notice: RBS’ <http://www.fsa.gov.uk/static/pubs/final/rbs.pdf> accessed 09 September 2013. 
58 Commodity Futures Trading Commission, ‘CFTC Orders The Royal Bank of Scotland PLC and RBS Securities 

Japan Limited to Pay $325 Million Penalty to Settle Charges of Manipulation, Attempted Manipulation and False 
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Department of Justice59) amounting to £239,437,500.60  The US can also be seen to implement 

high value financial sanctions for other transgressions, such as $453m against Barclays for 

market manipulation61 and a $1.9bn financial sanction for HSBC over money laundering 

failures.62 Average financial sanctions from US agencies are not available but it is clear from 

the $10 billion in financial sanctions that the policy in the US is to impose much higher 

financial sanctions than in the UK.63 

 

The size of the financial sanctions, as high as they are, does not automatically mean that they 

are considered a punishment; an evil causing pain on an organisation.64 To establish this it is 

useful to look at the profits banks generate, money made is the clearest indicator of how a bank 

is performing, so negatively impacting upon this with a financial sanction should be an 

effective method of punishing such an organisation. It is hard to consider the financial sanctions 

imposed on Barclays as painful when they appear insignificant in relation to the profits the 

bank generates. To further put the financial sanctions in perspective; the combined financial 

sanctions equated to £290,692,000, based on the Barclays’ 2012 profits this could be earned in 

just over 2 weeks.65 It is difficult to argue that this hurts the bank in any significant way. An 

interesting comparison may be made to the size of the financial sanction imposed on RBS for 

attempted LIBOR manipulation. RBS made a loss of £5.165 billion in 2012;66 it is well 

documented that the bank which is still largely owned by the taxpayer is struggling in its 

                                                 
Reporting of Yen and Swiss Franc LIBOR’ <http://www.cftc.gov/PressRoom/PressReleases/pr6510-13> access 

04 April 2013. 
59 United States Department of Justice, ‘RBS Securities Japan Limited Agrees to Plead Guilty In Connection with 

Long-Running Manipulation of Libor Benchmark Interest Rates’ 

<http://www.justice.gov/opa/pr/2013/February/13-crm-161.html> accessed 04 April 2013. 
60 Based on exchange rate of 1USD = 0.6385GBP at the time of announcement: Exchange Rates, ‘US Dollar to 

British Pound (USD GBP) for 06 February 2013 (06/02/2013)’ <http://www.exchangerates.org.uk/USD-GBP-

06_02_2013-exchange-rate-history.html> accessed 04 April 2013. 
61 FERC, ‘FERC Orders $453 Million in Penalties for Western Power Market Manipulation’ 

<https://www.ferc.gov/media/news-releases/2013/2013-3/07-16-13.asp#.UeelyNLVB8E> accessed 17 July 

2013. 
62 BBC News, ‘HSBC to Pay $1.9bn in US Money Laundering Penalties’ <http://www.bbc.co.uk/news/business-

20673466> accessed 09 September 2013. 
63 CNN Money, ‘Bank Fines Top $10 Billion This Year’ 

<http://money.cnn.com/2012/12/28/news/companies/bank-fines/> accessed 12 November 2013. 
64 Jeremy Bentham, The Works of Jeremy Bentham (published under the Superintendence of his Executor, John 

Bowring, Edinburgh, William Tait, 1838-1843) 11 vols. Vol. 1. Chapter: Principles Of Penal Law. 
65 Based on £290,692,000 ÷ (£7,048,000,000 ÷ 52) = 2.144. 
66 RBS, ‘RBS Annual Report 2012’ <http://www.investors.rbs.com/download/pdf/Annual_Report_2012.pdf> 

accessed 19 November 2013. 
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recovery from the financial crisis and has consistently reported losses.67  The US financial 

sanctions imposed on RBS equated to $375 million ($325 million by the CFTC68 and $50 

million by the Department of Justice69) amounting to £239,437,500.70 Adding this to the £87.5 

million financial sanction imposed by the FSA,71 the totals sanctions against RBS equal 

£326,937,500. Despite this the LIBOR sanction may not impact them greatly; it only equates 

to 6.33%72 of their losses and would suggest that the bank more pressing issues than the LIBOR 

fine.  Financial sanctions can also have indirect implications; the negative publicity will often 

cause a drop in the share price of a bank. This is potentially significant and the share price is 

an indication as to the value of a bank, taking the share price the overall value of the bank can 

be extrapolated.  

The share price of Barclays dropped in the wake of the LIBOR financial sanctions, wiping 

millions off the value of the bank, but this is only a temporary effect.73 Prior to the financial 

sanction Barclays highest share price in 2012 was 256.75p on March 2nd 2012; based on this 

share price the 12,867,570,000 shares in issue74 amounted to the bank being valued at £33bn. 

This valuation dropped to £19.4bn as the share price hit a year low of 150.55p on July 25th75 in 

the wake of the LIBOR financial sanctions.76 The value of the bank was reduced by £13.6bn 

over the mid part of 2012; this could be seen as a painful stimulus upon the bank but the share 

                                                 
67 BBC News, ‘RBS Lost £5.2bn in ‘Chastening’ year’ <http://www.bbc.co.uk/news/business-21612261> 

accessed 04 April 2013. 
68 Commodity Futures Trading Commission, ‘CFTC Orders The Royal Bank of Scotland PLC and RBS Securities 

Japan Limited to Pay $325 Million Penalty to Settle Charges of Manipulation, Attempted Manipulation and False 

Reporting of Yen and Swiss Franc LIBOR’ <http://www.cftc.gov/PressRoom/PressReleases/pr6510-13> access 

04 April 2013. 
69 United States Department of Justice, ‘RBS Securities Japan Limited Agrees to Plead Guilty In Connection with 

Long-Running Manipulation of Libor Benchmark Interest Rates’ 

<http://www.justice.gov/opa/pr/2013/February/13-crm-161.html> accessed 04 April 2013. 
70 Based on exchange rate of 1USD = 0.6385GBP at the time of announcement: Exchange Rates, ‘US Dollar to 

British Pound (USD GBP) for 06 February 2013 (06/02/2013)’ <http://www.exchangerates.org.uk/USD-GBP-

06_02_2013-exchange-rate-history.html> accessed 04 April 2013. 
71 FSA, ‘Final Notice: RBS’ <http://www.fsa.gov.uk/static/pubs/final/rbs.pdf> accessed 09 September 2013. 
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73 ibid. 
73 Citywire Money, ‘Barclays PLC’ <http://citywire.co.uk/money/share-prices-and-performance/share-

factsheet.aspx?InstrumentID=313> accessed 21 August 2013. 
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or=;charttype=area;crosshair=on;ohlcvalues=0;logscale=off;source=undefined;> accessed 21 August 2013 
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price recovered over the remainder of the year.77 By 20th December the share price had reached 

266.80p and the bank was worth £34.3bn, £1.3bn more than before the LIBOR financial 

sanction.78 This demonstrates that although the financial sanctions do cause investors to desert 

a bank, the effects are short lived and the share price can quickly recover, nullifying the effects 

of the financial sanction within 5 months.79 Therefore it is even possible to argue that financial 

sanctions do not impact on banks recording heavy losses either; the LIBOR financial sanction 

against RBS only counts for 6.33% of their £5.165 billion losses in 2012.80 Considering this 

the bank may feel it has more pressing issues than such financial sanctions. The share price of 

RBS did not suffer in the same was as Barclays did; the RBS share price only dropped 9.2p on 

the announcement of the financial sanction81 and recovered the next day.82 

The failure of financial sanctions to implement significant pain on banks is arguably a factor 

in the financial sanctions appearing to fail in acting as a deterrent either.83 The FCA state that 

creating a “credible deterrence will remain central to our enforcement approach.”84 Credible 

deterrence was a policy of the now abolished FSA which the FCA has pledged to continue;85 

this policy includes “pursuing tough penalties for infringements of rules,”86 and “taking more 

cases against individuals.”87 The FCA does not make clear statements as to how this will 

prevent individuals committing offences, most likely because this is impossibly hard to 

                                                 
77 Yahoo Finance, ‘Barclays PLC’ 

<http://uk.finance.yahoo.com/echarts?s=BARC.L#symbol=barc.l;range=20111230,20121231;compare=;indicat
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charttype=area;crosshair=on;ohlcvalues=0;logscale=off;source=undefined;> accessed 19 November 2013. 
82 ibid. 
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84 FCA, ‘Enforcement’ <http://www.fca.org.uk/firms/being-regulated/enforcement> accessed 17 July 2013. 
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<http://www.fca.org.uk/static/documents/enforcement-credible-deterrence-speech.pdf> accessed 10 November 

2013. 
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advancing-objectives.pdf> accessed 10 November 2013 at page 19. 
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measure;88 it is not possible to determine who has been deterred from transgressing and who 

would not transgress even without the deterrence.89 The number of offences committed can be 

an indicator but the infinite number of factors which impact the cause of transgression means 

cause and effect cannot be established. The only identifiable evidence tends to be offences 

committed, and these indicate that financial sanctions are not serving as an effective deterrence. 

An example of this can be shown in the recent rogue trader case concerning UBS in which 

Kweku Adoboli was sentenced to seven years for fraud90 and UBS was fined £29.7m.91 UBS 

received this financial sanction for breaching the FSA’s Principles for Business; breaching 

“Principle 3 by failing to take responsible care to organise and control its affairs responsibility 

and effectively with adequate risk management systems.”92 UBS also breached “Principle 2 by 

failing to conduct its business from the London Branch with due skill, care and diligence”.93 

This incident occurred only three years after the same branch of UBS was fined £8million for 

breaching the same principles as unauthorised trading took place.94 UBS were found to have 

inadequate safeguards and the Kweku Adoboli case suggests the £8million financial sanction 

failed to deter UBS from further non-compliance. Lamming questions whether big financial 

sanctions will really stop banks transgressing.95 The concept of using punishments as a 

deterrent is criticised by many commentators; Ayres and Braithwaite argue such an approach 

creates a cat and mouse game between regulators and those they regulate.96 Lansky observes 

that pursuing strong deterrent orientated punishments can create resentment and cause the 

regulated to resist the regulators; Lansky argues this is “basic to human psychology.”97 It may 

never be clear whether punishment serves as an effective deterrence, but it is important for the 

regulated party to know how they will be dealt with should they offend; there must be certainty 

which comes from consistency This is perhaps not present in recent financial sanctions, for 

                                                 
88 J M Morris, ‘The Structure of Criminal Law and Deterrence’ [1986] Aug Crim LR 524. 
89 ibid. 
90 BBC News, ‘Kweku Adoboli jailed for fraud over £1.4bn UBS loss’ <http://www.bbc.co.uk/news/uk-

20338042> accessed 10 September 2013. 
91 FSA, ‘Final Notice UBS AG’ <http://www.fsa.gov.uk/static/pubs/final/ubs-ag.pdf> accessed 10 September 

2013. 
92 FSA, ‘Final Notice UBS AG’ <http://www.fsa.gov.uk/static/pubs/final/ubs-ag.pdf> accessed 10 September 

2013 at para 3. 
93 ibid. 
94 FSA, Final Notice UBS AG’ 

<http://webarchive.nationalarchives.gov.uk/20130301170532/http://www.fsa.gov.uk/pubs/final/ubs_ag.pdf> 

accessed 10 September 2013. 
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96 Ayres and Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford Social-Legal 

Studies, OUP, 1992) at p.20. 
97 Melvin R. Lansky, ‘Violence, Shame and the Family’ (1984) 5 International Journal of Family Psychiatry 21. 
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example it is not clear how the FSA arrived at the three different amounts for the financial 

sanctions of Barclays, UBS and RBS,98 which makes it difficult to predict the size of future 

LIBOR sanctions.99 

A third factor to consider when assessing a financial sanction is whether there are any aggrieved 

parties and whether the ill-gotten gains of the offending bank are paid back.100 In some cases 

this is impossible to calculate with any accuracy; as demonstrated by the LIBOR scandal.101 

LIBOR rates impact on an indeterminable number of transactions, as such it is impossible to 

calculate the losses through manipulation. Estimates suggest LIBOR sets the rate for 

$300,000,000,000,000 worth of financial transactions;102 based on this if LIBOR was moved 

0.01% up or down it could cause $30,000,000,000 of loss or gain. So far US financial sanctions 

amount to $2,135,000,000.00 which equates to just 0.071% of the potential cost of the alleged 

manipulation.103  It is obvious that financial sanctions correcting such a wrong is unrealistic, 

especially in the case of LIBOR where the extent of the wrongdoing is unknown. It is also not 

known if manipulation was successfully achieved;104 the financial sanctions were for attempted 

manipulation as this is all that can be proved;105 the false values submitted may have been 

eliminated during the calculation of the rate using the trimmed mean method detailed above.  

 

In other cases the exact gains and losses from an offence can be calculated,106 the payment 

protections insurance (PPI) scandal is a good example of this. The scandal concerned the miss-

                                                 
98 FSA, ‘Final Notice: Barclays PLC’ <http://www.fsa.gov.uk/static/pubs/final/barclays-jun12.pdf> accessed 03 

April 2013, FSA, ‘Final Notice: RBS’ <http://www.fsa.gov.uk/static/pubs/final/rbs.pdf> accessed 09 September 

2013, and FSA, ‘Final Notice: UBS’ <http://www.fsa.gov.uk/static/pubs/final/ubs.pdf> accessed 09 September 

2013. 
99It cannot be predicted how high a sanction the next Rabobank will receive, the next bank understood to settle 

with regulators: Reuters, ‘Rabobank faces second-biggest fine in Libor scandal’ 

<http://uk.reuters.com/article/2013/10/23/uk-rabobank-libor-idUKBRE99M0Q920131023> accessed 21 

November 2012. 
100 Jeremy Bentham, The Works of Jeremy Bentham (published under the Superintendence of his Executor, John 

Bowring, Edinburgh, William Tait, 1838-1843) 11 vols. Vol. 1. Chapter: Principles Of Penal Law. 
101 BBC News, ‘Libor – what is it and why does it matter?’ <http://www.bbc.co.uk/news/business-19199683> 

accessed 10 November 2013. 
102 ibid. 
103 Full explanation of LIBOR scandal may be seen previously in this part of the chapter. 
104 FSA, ‘Final Notice: Barclays PLC’ <http://www.fsa.gov.uk/static/pubs/final/barclays-jun12.pdf> accessed 03 

April 2013, FSA, ‘Final Notice: RBS’ <http://www.fsa.gov.uk/static/pubs/final/rbs.pdf> accessed 09 September 

2013. 
105 FSA, ‘Final Notice: Barclays PLC’ <http://www.fsa.gov.uk/static/pubs/final/barclays-jun12.pdf> accessed 03 

April 2013, FSA, ‘Final Notice: RBS’ <http://www.fsa.gov.uk/static/pubs/final/rbs.pdf> accessed 09 September 

2013. 
106 BBC, ‘Payment Protection Insurance (PPI)’ <http://www.bbc.co.uk/programmes/b006mg74/features/ppi-

information> accessed 13 November 2013. 
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selling of PPI to customers on their loans, without their knowledge or consent, or to customers 

who were not eligible for the insurance.107 Since the initial financial sanctions for the banks 

and insurance brokers customers have been able to claim back the money they paid for PPI, 

reaching over £8.5 billion in January 2013.108 Where it is possible to impose a financial 

sanction directly linked to the wrongdoing, a punishment can potentially be the most effective 

sanction; the transgression is addressed and a pain in inflicted.109 Unfortunately not all 

transgressions have finite consequences and as such correcting the perceived wrong is not 

always possible. In the US disgorgement orders are imposed on those found guilty of financial 

crimes, these used to order offenders to repay the money they illegally obtained.110 These are 

not used in the UK but should be considered as mechanism to separate the punishment element 

of the financial sanction from the ‘compensating the mischief’111 element. 

Comparing the UK and US 

 

The clearest difference between the US and the UK in relation to financial sanctions is the size 

of the financial sanctions imposed,112 this can be seen through the LIBOR financial sanctions 

and the trend can be observed when more recent enforcement actions are also compared. In 

August 2013 the Commodity Futures Trading Commission (CFTC) imposed 5 financial 

sanctions,113 the highest was $7.5million and the average financial sanction was $2.22million 

(£1,398,378),114 in the same period the FCA imposed 2 financial sanctions which averaged 
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109 Jeremy Bentham, The Works of Jeremy Bentham (published under the Superintendence of his Executor, John 
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110 Securities Exchange Commission, ‘Disgorgement and Penalty 
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<http://www.cftc.gov/LawRegulation/Enforcement/EnforcementActions/index.htm> accessed 15 September 

2013. 
114Based on exchange rate of 1USD = 0.62990GBP correct as of 12:40 15/09/2012: BBC News, Market Data: 

USA $’ <http://www.bbc.co.uk/news/business/market_data/currency/12/13/default.stm> accessed 15 September 

2013. 
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£148,837.115 In July the FCA did not impose any financial sanctions,116 the CFTC handed out 

4 punishments,117 the average financial sanction was $2.095million (£1,319,641).118 In June 

2013 the CFTC imposed 8 financial sanctions,119 an average of $3.154million (1,986,468) 120 

compared to 1 financial sanction of £45,673 by the FCA.121 Over this three month period the 

average financial sanction from the FCA was £114,449 and the CFTC imposed an average 

financial sanction of $2,629,941 (£1,656,600);122 making the CFTC’s average financial 

sanction over 14 times that of the FCA which clearly demonstrates that a stronger punishment 

policy is in place in the US. The question remains whether this policy is effective? The analysis 

of the LIBOR financial sanctions show that in relation to banks even the US financial sanctions 

are far outweighed by the bank profits, or in the case of RBS outweighed by other losses. 

Financial sanctions do not appear to inflict a pain on banks, they clearly cause them some loss 

but the loss is insignificant and so cannot be considered painful. 

 

The obvious response to this would be to suggest the authorities in the UK and the US impose 

higher financial sanctions, but this would risk two things; removing proportionality and causing 

further resentment against the regulators, reducing compliance. In relation to proportionality, 

the financial sanctions must be related to the wrongdoing; it would be unjust to impose a 

£1billion financial sanction for a transgression valued at £1,000 in the pursuit of inflicting pain 

on a bank. The issue of resentment is discussed by Lansky123 and Ayres and Braithwaite,124 
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these commentators argue the aggressive use of punishments creates a culture whereby the 

regulated parties are combative rather than co-operative. One policy the UK could consider 

adopting from the US is the use of disgorgement orders where possible; this clearly separates 

the punishment element of the financial sanction from the ‘compensating the mischief’125 

element. 

It is clear that bigger financial sanctions are stronger punishments than smaller ones but the 

effectiveness of financial sanctions as a regulatory tool are questionable, and many 

commentators recognise the limitations of financial sanctions.126 Financial sanctions do appear, 

as demonstrated the above, to be the most appropriate measure where the damage is 

quantifiable, and though not strictly financial sanctions, the compensation orders in the wake 

of the PPI scandal represent a good example of using financial sanctions to correct improper 

advantages. It is however difficult to assess the deterrent financial sanctions pose to potential 

offenders; the UBS example may have a third instalment should the most recent enforcement 

action fail to deter re-offending.  

 

Financial sanctions are paid by the bank, not the individual offenders or parts of a bank, should 

the £160 million financial sanction against UBS have been applied to the desk responsible it 

would have accounted for 15% of that desk’s profits.127 Further to this should the regulators 

seek to punish those accountable rather than the bank as a whole? As a bank absorbs a financial 

sanction as a company it will pass this on to shareholders through reduced dividends, yet the 

directors in control of the bank remain unaffected. The potential for punishments aimed at 

increasing accountability need to be explored; a sanction directly impacting upon the directors 

would be the disqualification of individuals.   
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Director Disqualification  

This part of the chapter considers the use of disqualification as an enforcement measure, 

removing those responsible from a bank in order to prevent future wrongdoing. This is 

potentially more effective as it prevents re-offending and targets those who are responsible for 

the actions of the bank, rather than punishing the entire bank, with the financial sanction being 

paid out of the bank’s profits, which impacts on shareholders dividends. Disqualification must 

be considered as a tool to hold bank directors accountable for the banks they control. Qualifying 

as a director of a company is not controlled by law,128 the only statutory limitation on an 

individual becoming a director of a company is a minimum age requirement; “[a] person may 

not be appointed a director of a company unless he has attained the age of 16 years.”129 There 

are however, legal requirements for a bank director, as this is a regulated position by both the 

Prudential Regulation Authority (PRA) and the FCA; as stated under s.59 of the Financial 

Services and Markets Act 2000.130 Both agencies are given the power to specify which 

functions require a person to be authorised and both agencies list ‘director’ as a function 

requiring authorisation.131 Bank directors will only have to apply to the PRA in an effort by 

regulators to minimise the need for dual approval.132  

The PRA states that it is “the responsibility of a firm’s board of directors to ensure that the 

individuals appointed to senior positions are competent to fill such roles.”133 Despite this, the 

risk poor management poses means that the PRA will also “[s]atisfy itself that such approved 

person are ‘fit and proper’ to carry out their roles.”134 The PRA assess all potential directors’ 

“probity, reputation and financial soundness, including criminal record and credit checks”135 

as well as “assessment of an individual’s competence and capability to carry out the role.”136 
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The process of approval is “necessary to reduce the risk of behaviour intentionally misaligned 

with the PRA’s objectives,”137 the aim is to prevent unsuitable individuals from occupying 

controlling positions in banks. It follows that disqualification is a tool “specifically aimed at 

the removal of unfit directors from the market and the protection of the public from individuals 

whose past record showed them to be a danger.”138 The FSA undertook this role prior to 2013. 

Their processes may be the subject of investigation in the wake of Paul Flowers resignation 

following a national paper publishing pictures of him purchasing Class A drugs.139 Questions 

are raised over how he was appointed,140 and the current Chief Secretary to the Treasury, Danny 

Alexander said Flowers was “clearly not an appropriate person.”141 

Okoye proposes further checks should be undertaken before an individual becomes a member 

of a board of directors; and believes personality profiling should be explored.142 Okoye argues 

“[p]sychological research and literature indicates that personality has a significant impact on 

the behaviour of individuals, and that there are personality dimensions which are better suited 

to corporate governance than others.”143 While it would be difficult to disagree with the concept 

behind this proposition, currently our collective knowledge is insufficient; McCrae and Costa 

argue “personality traits are abstractions that cannot be directly measured and must instead be 

inferred from complex patterns of overt and covert behaviour.”144 Restricting an individual’s 

career prospects would be unjustifiable based on inferences and tantamount to discrimination.  

The approved persons regime, and the powers of the regulators to remove approval, means 

there are effectively two ways in which a bank director may be removed from his or her 

position; either by withdrawing their approved person status and issuing a prohibition order, or 

under the Company Directors Disqualification Act 1986 (CDDA).145 A third route to 
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disqualification does exist but has limited scope; automatic disqualification arises when an 

individual becomes bankrupt. In this situation disqualification is automatic and will last as long 

as he or she is bankrupt. All other instances of disqualification will involve intervention by the 

courts or a regulator.  

Powers of UK Regulators to Disqualify 

 

The FCA and the PRA have the power to make a prohibition order, “if it appears… that an 

individual is not a fit and proper person,”146 to perform functions carried out by an authorised 

person. The length of this prohibition order may be permanent, but can also be varied or 

revoked by the regulator if they are satisfied the individual is not fit and proper.147 Both 

regulators also have a similar power in withdrawing approval, stipulated in s.63 of FSMA 

2000.148 The FCA and PRA must consult each other before this power is exercised, it is not 

stated whether an individual may reapply, but it is likely that they will be at a disadvantage in 

passing the relevant checks to become an approved person in the future, as the individual and 

the company will be obliged to disclose the withdrawal.149 Statistics detailing the use of this 

power by the FSA and FCA are unavailable; a freedom of information request was made but 

the FCA advised that there would be a fee required for this information.150  The CDDA 86 

applies to any company director and so should be considered as a potential tool in holding bank 

directors accountable. Some sections of the 1986 Act are dependent on the bank being 

insolvent, which for many banks was avoided due to government bail outs.151 The term ‘unfit’ 

will be assessed in relation the CDDA 86, exploring when a director is deemed to be unfit, as 

this may prove a useful mechanism to hold directors to account. Additionally the potential for 

the Secretary of State to investigate a bank will be considered as a path to eventually declaring 

a bank director unfit.  Section 8 states; 

“(1)  If it appears to the Secretary of State to investigative material that is expedient 

in the public interest that a disqualification order should be made against a 
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person who is, or has been, a director or shadow director of a company, he may 

apply to the court for such an order.”152  

 

The “investigative material” includes the reports under s.167 of the Financial Services and 

Markets Act 2000; s.167 gives an investigating authority to appoint investigators if “there is 

good reason for doing so.”153 This is quite a vague justification, however it is arguable many 

of the recent scandals could be seen as “good reason for doing so;”154 the banking crisis leading 

to the bailouts could justify investigation into those in difficulty. The PPI and LIBOR scandals 

could similarly warrant investigation. The investigation may be into the whole business,155 a 

particular aspect of the business,156 or an authorised person.157 Using the subsequent report 

from such an investigation, the court may disqualify a person “if it is satisfied that his conduct 

in relation to the company makes him unfit to be concerned in the management of a 

company.”158  This chapter considers the potential for establishing unfitness because the 

majority of the CDDA 86 requires the company to be insolvent, or have been convicted of a 

crime before triggering disqualification proceedings.159 Determining whether a person is ‘unfit’ 

is addressed in section 9 of the CDDA 86; guidance for all companies can be found in Part I of 

Schedule 1,160 and where the company is insolvent Part II of Schedule 1 gives additional 

guidance.161 

 

Part I provides 5 situations where an individual will be deemed unfit to be a director; 

1- Breaching a fiduciary duty.162 

2- Retention of company money.163 
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3- Debt avoidance.164 

4- Non-compliance with administrative duties.165 

5- Non-Compliance with accounting duties.166 

 

Para 1 is the only Para of Part I that bank directors may satisfy, if they are found to have 

breached their duties; found within ss.170-177 of the Companies Act 2006. Of those sections 

s.172 and 174 are the most applicable; duty to promote the success of the company167 and duty 

to take reasonable care.168 A director’s duty to promote the success of the company is a 

relatively vague duty; the director must consider the long term consequences of a decision,169 

the company’s employees,170 customers,171 the environment,172 reputation,173 and fairness.174 

This set of duties is drafted so widely that a director is likely to breach one duty when fulfilling 

another; as a result it could be argued any director may be disqualified for breaching these 

duties if the law was applied strictly. A slightly narrower duty is found in the s.174 duty to 

exercise reasonable care, skill and diligence; here the requirement upon a director to reasonably 

exercise his or her; 

 

“(a) general knowledge, skill and experience that may reasonably be expected of a 

person carrying out the functions carried out by the director in relation to the 

company, and, 

 (b) the general knowledge, skill and experience that the director has.”175 
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The standard here is both objective and subjective which is unhelpful; this makes it difficult to 

secure a disqualification based on this test as if an individual does not meet one standard, they 

may reply upon the other.  

During the banking crisis that came to a head in 2007, banks were largely saved from 

insolvency due to government bailouts; as a result many bank directors have been protected 

from the likelihood of disqualification because the most applicable sections of the CDDA 86 

require the company to be insolvent. Schedule 1, Part I, Para 6 states that a director may be 

declared unfit based on the “extent of the director’s responsibility for the causes of the company 

becoming insolvent.”176 Were major UK banks to have entered insolvency then their directors 

would potentially be disqualified for their involvement; for example Fred Goodwin reportedly 

oversaw the acquisition of ABN Amro177 which caused the bank to suffer £16bn in losses.178 

Had Fred Goodwin remained CEO and the bank was not bailed out, it would have been likely 

that a £16bn loss, contributing to the £40bn lost that year,179 would have led to the bank failing 

and entering insolvency; and Para 6 would most likely be used to secure disqualifications. Para 

6 and the bailouts of the banks provide a frustrating limitation to the CDDA 86; it lacks the 

flexibility to disqualify directors of companies who have satisfied conditions for 

disqualification but through the acts of a third party the company has been saved.  

 

The limited use of the CDDA 86 may be explained by the aims of the legislation; which judges 

have attempted to define. Hoffmann LJ (as he was then) saw it as a “question of mixed fact and 

law [for the judge] in that he is applying the standard laid down by the courts… to the facts of 

the case.”180 Disqualification is not deemed appropriate in the case of ordinary commercial 

misjudgement, as held by Browne-Wilkinson V.C. in Re Lo-Line Electric Motors Ltd.181 

Despite this, disqualification may be justifiable where the “conduct, viewed cumulatively and 

taking into account any extenuating circumstances, has fallen below the standards”182 

appropriate for directors of companies; and notwithstanding the restrictive use of 
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disqualification, directors of banks should be investigated. The issue of banning bank directors 

has been pertinent in the media in the years since the 2007 financial crisis, particularly 

comments from politicians,183 yet those with the power to change the law have yet to act.184 

Changing the guidelines for disqualification for unfitness is a power held by the Secretary of 

State; he or she may “modify any of the provisions of Schedule 1”185 of the CDDA 86. This 

action would be unlikely to apply to the directors involved in the 2007 crisis; but it would 

demonstrate intent to utilise the law to hold directors to account. The intentions of the UK 

authorities to use disqualification as a regulatory tool may be seen through the number of 

directors who have been disqualified.  The financial crisis had no impact on the number of 

directors being disqualified; it is also noteworthy that the majority of disqualifications occur 

once a company is insolvent, using s.6 of the CDDA 86.186 If disqualification were to have 

been used as a tool to hold bank directors to account, a marked increase in disqualification 

since 2007 might have been expected.  

 

It appears that disqualification is not seen as an appropriate tool; except in the case of bank 

collapsing, such as Barings Bank where nine former executives were banned.187 It was reported 

in May 2013 that the business secretary Vince Cable was seeking to disqualify three former 

HBOS directors; James Crosby, Andy Hornby and Lord Stevenson.188 However, no charges 

have been brought at the time of writing, some seven months after the reports. Arsalidou 

considers the use of disqualification in relation to the banking crisis and refers to the to the 

judgment of Parker J in Re Barings Bank (No.5); “[I]t is a truism that if a manager does not 

properly understand the business which he is seeking to manage, he will be unable to take 

informed management decisions in relation to it.”189 While accepting that banking is a complex 
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business, Arsalidou suggests that “banks such as Northern Rock, RSB and Bradford and 

Bingley have suffered massive losses because executives failed to understand [the financial 

products] consisting of sub-prime mortgages;”190 this argument would lead to many bank 

directors being considered unfit, akin to the unfitness described by Parker J.  

In the wake of the financial crisis the outgoing Labour government enacted the Banking Act 

2009,191 which does legislate for the disqualification of bank directors, but this is only 

applicable where the bank is insolvent.192 However, the explanatory notes state “a wide range 

of matters may be considered in determining whether a director’s conduct has been such that 

action should be taken to bar him or her.”193 This language, rather than being explanatory, is 

no more specific than the term ‘unfit’.  In most cases it is difficult to assess the authenticity of 

statements from high profile politicians, yet many have been vocal on the subject of bank 

directors. David Cameron and Nick Clegg, current Prime Minister and Deputy Prime Minister 

respectively, have called for disqualifications,194 and the Business Secretary Vince Cable is 

reportedly pushing for disqualifications.195 Despite this, even after recommendations from the 

Parliamentary Commission on Banking Standards to disqualify the former directors of 

HBOS,196 no bank directors have been disqualified. 

United States 

 

In the United States numerous agencies have the power to disqualify bank directors, two such 

agencies are the Office of the Comptroller of Currency (OCC) and the Federal Deposit 

Insurance Corporation (FDIC). The OCC is the main regulator of national banks, charged with 

the regulation, supervision and issuance of charters.  It has extensive powers to assess banks, 

make changes to their practices and staffing at high levels and penalise banks with financial 

sanctions.  It has four objectives; to ensure the safe and soundness of the national banking 
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system,197 aid competition in allowing banks to offer new services and products,198 increasing 

efficiency and effectiveness to reduce the regulatory burden to banks in complying with OCC 

supervision,199 and to ensure equal access to financial services for all Americans.200 The FDIC 

was created by the Glass-Steagall Act 1933,201 and insures the deposits of all member banks.  

Membership with this institution safeguards a bank’s deposits, but members are subject to 

FDIC supervision intended to safeguard the deposit fund. The regulation of the FDIC is seen 

to overlap with the aims of the OCC identified above, doubling up regulation.202 Statistics for 

the enforcement actions concerning the removal of individuals imposed by the two agencies 

suggest that director removal has not been utilised as a punishment in the wake of the banking 

crisis. More disqualification orders were issued by the OCC in 2006 than any following years, 

this not consistent with what might be expected if the use of disqualification was to punish 

directors for bank failings.203 These statistics represent actions against all individuals, so the 

number of these imposed against bank directors is not known. Assessing the 12 

disqualifications in 2013,204 3 were against former board members of banks. Of the 15 

disqualifications in 2012,205 only 2 were against board members; despite the low numbers, this 

still demonstrates a stronger willingness than UK authorities to disqualify directors. 

 

Similarly numbers of ‘Removal and Prohibition’ orders by the FDIC are available on the FDIC 

website,206 but the numbers are the total number of orders, so the orders against bank directors 

cannot be quantified. Unlike the enforcement notices issued by the OCC, it is not possible to 

analyse the positions held by those being removed. All respondents were charged with having 

engaged in “unsafe or unsound banking practices, and/or breaches of fiduciary duty, as an 
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institution-affiliated party.”207  It is observed that there is no comparable pattern to the two 

agencies use of disqualification and no conclusive link to the 2007 crisis is apparent. Both 

agencies disqualified more people in 2005 and 2006 than in 2007 and 2008, suggesting that the 

crisis has not had an impact on the use of this power. It is notable that the FDIC may disqualify 

for “unsafe or unsound banking practices”208 as this sets the requirements on the US authorities 

at a lower standard than in the UK, where disqualification is not deemed appropriate in the case 

of ordinary commercial misjudgement.209  The use of disqualification appears limited; to a 

modest proportion in the US and to the most serious cases in the UK; usually where the bank 

has entered liquidation.210 The emphasis in the UK seems to be placed on the state of the 

company; while it is a going concern, even if only because of a government bailout, the 

directors are largely assumed to be fit and proper. The majority of disqualification orders are 

issued only when the company becomes insolvent.211 This trend is protecting the majority of 

bank directors from facing disqualification, as their banks have been saved from insolvency 

through government bailouts. Strangely the bailouts appear to be an intervening act, preventing 

the directors from having caused the required damages.  

 

It is not clear whether the UK rules regarding disqualification will be amended to utilise this 

tool and hold those responsible to account. Where directors are saved from the impact of 

financial sanctions by the companies they preside over, they have been saved from 

disqualification by a government too afraid to allow those companies to fail. Disqualification 

is still a civil law measure and appears to be underused; the next consideration is the role 

criminal law may have to play in holding directors to account. 
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Prison Sentences 

 

“Despite the financial crisis and the spate of miss-selling scandals, we still have not seen 

anybody sent to jail. Is that because nobody ought to go to jail, or because there is a 

fundamental failure in the sanctions regime or the legal system in the UK?”212 

 

This question was posed by Andrew Tyrie MP, as Chairman of the Parliamentary Commission 

on Banking Standards; both the answers he offers to his question are worth considering in 

relation to bank directors; do bank directors deserve to go to prison? And if they do, has the 

UK legal system failed because it has failed to obtain criminal convictions? The first question 

will be considered in conjunction with an analysis of the components of a criminal offence; 

such as the actus reus, mens rea and causation. It will be seen that obtaining a criminal 

conviction against a bank director is hindered by the components of a criminal offence being 

incompatible with corporate structures. Subsequently the hypothetical offence of “reckless 

risk-taking”213 as proposed by Fisher, will be applied to bank directors.  The Financial Services 

(Banking Reform) Act 2013214 does contain a new offence which may hold directors to 

account; a person commits an offence if while a senior manager he takes a decision, or fails to 

take a decision, which changes the way the business is carried on, and subsequently the bank 

fails.215 This offence may be too vague and it may still be too difficult to obtain a conviction, 

it is unlikely that one decision will be identified which can be attributed to the failure of a bank. 

The second question may then be answered by comparing the convictions and subsequent 

prison sentences imposed in the UK and the US. As Andrew Tyrie surmises; there have been 

no convictions relating to the financial crisis, but other convictions will be used to identify the 

policy in the UK.216 The US sentencing policy will also be considered and finally the 

concluding remarks will highlight the impacts on bank directors. 
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Should Bank Directors go to Jail? 

Criminal law is the strongest tool a state possesses in relation to controlling and punishing 

members of society.217 Criminal law takes the form of the state against the individual cases and 

permits the strongest sanctions available to the courts; in the majority of the developed world 

this is incarceration, but a declining number of countries still impose capital punishment;218 

some of which use it to punish white collar crime.219 Using the LIBOR scandal220 as an 

example, it can be seen that obtaining convictions of directors is difficult.221 In relation to the 

attempted manipulation in the LIBOR scandal, s.2 of the Fraud Act 2006222 appears to be the 

most likely offence committed; fraud by false representation. Allen argues this is applicable 

because “[t]he Fraud Act doesn’t require proof of a consequent loss or gain, provided one was 

intended by the wrongdoer”223 which is consistent with the attempted manipulation as it cannot 

be ascertained whether loss or gain was actually made, but from the communications between 

submitters and traders it is clear it was intended. A potential problem here is the requirement 

for the misrepresentation to be of fact. This is because LIBOR submissions are not facts per se 

but s.2(3) states that; 

 

“Representation” means any representation as to fact or law, including a representation 

as to the state of mind of— 

(a) the person making the representation, or 

(b)any other person.”224 

 

As such Allen argues “[b]y submitting a Libor figure of 4.5, it could be said the submitter was 

representing that his professional judgment (that is, his state of mind) was that this was the 
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correct figure.”225 The Serious Fraud Office (SFO) is pursuing individuals in relation to the 

attempted manipulation of LIBOR;226 charging three people with conspiracy to defraud.227 

There are no prosecutions which are likely to be brought against any directors of the banks 

involved. This is an issue as between 2007 and 2009 Barclays gave submissions that took into 

account the negative media coverage they were receiving; the results were intended to portray 

the bank as in a stronger financial position that it was.228 Barclays was facing liquidity issues 

during the financial crisis and senior management believed that the bank’s LIBOR submissions 

were suggesting the bank was having problems raising funds.229 This attempted manipulation 

of LIBOR was suspected as early as 2005,230 and the subsequent investigation by the FSA 

concluded the “senior management’s concerns”231 led to “instructions being given by less 

senior managers”232 This chain of command within a company arguably renders criminal law 

incompatibly with corporate structures, and protects the bank directors from liability as there 

is no identifiable link between the director and the wrongdoing. Fisher et al observe that “in 

large corporations it is often difficult to prove that directors, or equivalent persons, had a direct 

hand in the day-to-day running of the company”233 as such it is “difficult for the prosecution to 

establish that any one person carried out all of the elements of the actus reus with the necessary 

mens rea.”234 This is especially true in the case of LIBOR; high level management did not 

directly instruct the lower level management to instruct the submitters to alter their 

submissions. Senior management merely voiced concern and the rest was implied, this is not a 

strong enough link to secure a criminal conviction. Fisher et al argues a change of approach is 

needed in gaining convictions for financial crimes; they propose the creation of a “reckless 

risk-taking”235 offence. 
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Reckless Risk-Taking 

In the wake of the financial crisis it has been claimed that bank directors did not understand 

the risks they were taking, which Fisher et al, argue is clearly reckless. Using RBS as an 

example; Johnny Cameron, former RBS director, admitted he did not fully understand the risks 

of derivative trading.236 Johnny Cameron was Chairman of the Global Banking and Markets 

Division of RBS, a person in this position should understand the business which their bank 

undertakes. In light of a situation such as this Fisher et al, argue that a “substantive criminal 

offence of reckless risk-taking”237 should exist. It is not possible to prove whether the directors 

of banks actually knew the risks but a widely drafted offence would mean such knowledge 

would be irrelevant; if they knew the risks it was reckless, if they did not know the risks it was 

also reckless. Fisher et al propose this offence should be based upon the principles set out in R 

v Sinclair238 where the Court of Appeal upheld the trial judge’s jury direction; “It is fraud if it 

is proved that there was the taking of a risk which there was no right to take which would cause 

detriment or prejudice to another.”239 The reckless risk-taking offence would follow that an 

offence is committed if there was insufficient knowledge to take the risk; it would also be apply 

where the risk was known. The introduction of such a new offence would suffer from a similar 

issue to that of the LIBOR offence, it cannot be applied retrospectively. As a result those who 

have no doubt committed reckless risk-taking cannot be convicted, because it was not an 

offence at the time they committed it. Additionally the offence suggested, will still potentially 

only affect low level staff, as the proposed Fisher et al would apply, “where a person recklessly 

bought or sold a financial instrument on a recognised financial exchange,” and they did not 

understand that product. This may still be too closely linked to the actions carried out bank 

staff other than directors; board members rarely purchase the financial instruments, traders will 

do this instead. The offence is not without merit though; it could be reworded so that directors 

should understand the liabilities involved in the products they buy. This may provide a realistic 

threat of criminal liability for bank directors. Such a rewording may be; 

 

Where a person recklessly purchased or sold, or oversaw the purchase or sale of, a 

financial instrument on a recognised financial exchange and did not understand the 

product, or understood but still took the risk.  
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This working would expand the offence to be applicable to directors. Not all commentators 

agree that bankers should go to prison for their wrongdoing; Goplan argues the individuals 

should face prohibition orders and non-custodial sentences, subsequently they can then 

contribute to society in other industries;240 enabling them to pay back their debts to society 

which they cannot do from jail. While this argument may have value to it, banned bankers may 

be able to repay their social debt through working in other industries, it is difficult to quantify 

this debt and such measures do not serve as punishment. Additionally it is difficult to see how 

it is ‘just’ for one class of criminal to avoid prison while another does not, save the existing 

scale where sentences are linked to the severity of the crime. Goplan’s ideas come from earlier 

work by Becker on the pros and cons of prison against the purposes and benefits of criminal 

law.241 Becker and Goplan argue that different individuals are affected more by prison 

sentences; for example an unemployed man convicted of theft will lose his freedom, whereas 

a banker convicted of theft will lose his job, his freedom and the likelihood of obtaining a future 

job to the level he previously had. Goplan thus argues that merely the criminal conviction will 

serve as punishment to the banker as he will lose his job and damage his future employability, 

the unemployed man has no job to lose so can only be punished with a prison sentence. This 

argument may split opinion; while it may be accepted by some, others will argue that all people 

should be treated equally under the law and thus face the same punishments. In the case of 

bank directors it is difficult to view losing their position as adequate punishment as they may 

still retire on sizable pensions242 and assets already acquired.243 

 

Has the UK Legal System Failed? 

As stated above, no bank director has been put in prison for their role in 2007 financial crisis; 

this chapter argues that this is not evidence in itself that the UK legal system has failed. Andrew 

Tyrie’s question is clearly phrased so as to provoke a reaction and is evidence of an anti-bank 

sentiment arising as a popular political stance, with all the main party leaders backing stronger 
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regulation.244 To assess the claimed failure of the UK legal system it is of use to assess some 

examples of successful convictions for financial crime, comparing these to that of the US and 

the subsequent prison sentences given.  The fraudulent rogue trader Kweku Adoboli is the most 

prominent financial crime case to come to court in the UK in recent times, sentenced to 7 years 

in prison after causing £1.4bn in losses.245 Prior to this, in May 2012 the Travers Smith 

Regulatory Investigations Group had described 2012 as a “quieter few months”246 in relation 

to criminal cases, however they did point out that 20 individuals were facing trial at the time.247 

Some of these can be seen to have yielded convictions; a four and a half year sentence for 

money laundering in April,248 three convictions for insider dealing received a total of nine years 

and ten months in June,249 and six more insider dealing convictions resulting in total sentences 

of sixteen years in July.250 Adoboli was given the maximum sentence available for fraud,251 

but this sentence is much shorter than those enforced in the US, as will be seen below. Azil 

Nadir was sentenced to 10 years in prison in 2012 for theft from Polly Peck, after returning to 

the UK to face charges.252 While this is a longer sentence to that of Adoboli it was for a total 

of 10 offences; UK sentences tend to run concurrently rather than consecutively. Nadir could 

have expected his sentences to run consecutively in the US instead.253 Harrison discusses the 

aims of sentencing,254 outlining punishment, deterrence, rehabilitation, incapacitation and 

reparation as the aims of sentencing in the UK; codified in s.142 of the Criminal Justice Act.255 
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Harrison notes that the sentencing policy in relation to financial crime has become 

predominately aimed at punishment and deterring others from committing offences.256  In light 

of this, it still may be said that the UK legal system has failed, no banker has been jailed, only 

lower level cases of financial crime have been prosecuted, as no offences are applicable to 

those responsible for the recent crises. In assessing the sentencing aims, the actions of the US 

provide a comparison with a country facing similar issues to the UK. 

US Approach 

 

The US has much higher maximum sentences for financial crime than the UK and has had a 

fraud offence since 1872;257 China is even stricter, it uses the death penalty for some white-

collar crimes.258 The US has a maximum prison sentence of 30 years for fraud and money 

laundering;259 it criminalises a wide range of fraudulent activities, and often sets sentences to 

run consecutively.260 Offences attracting prison sentences include; mail fraud,261 bank fraud262 

and securities and commodities fraud.263 The record prison sentence for fraud was given to 

Shalom Weiss in 2000; he received a total of 845 years; his accomplice was sentenced to 740 

years.264 In an even more high profile conviction Bernard Madoff was sentenced to 150-year 

imprisonment in 2009 for fraud amounting to $50bn;265 and Alex Stanford received a 110 years 

sentence for operating a $7bn Ponzi266 scheme.267 These are extreme examples but cases are 

frequent, for example a sentence from as recent as 11 December 2012, a 6 and a half year 
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sentence for a $1.3 million phishing scheme;268 only half a year less than Adoboli for the loss 

of less than 10% that of Adoboli. Cases such as this show the willingness of the US to 

criminalise and imprison financial criminals for long periods of time, much longer than in the 

UK. Despite this the US authorities are in a similar situation to the UK when considering the 

criminal liability of bank directors. While the US have recently imprisoned a former Goldman 

Sachs board member jailed for 11 years,269 this was for insider trading; a specific offence, not 

directly linked to the financial crisis or recent banking scandals. The anti-banker sentiment 

which is observable in the UK, is also present in the US,270 commentators have argued more 

bankers should be in jail,271 but those likely to be convicted will be lower level staff; not those 

in control. The reason behind this, as identified by Fisher et al, is that the components of a 

criminal offence are incompatible with corporate structures; as such those who are in control 

of the company are rarely close enough to the actual actions of the business to be able to commit 

criminal offences.272 It can be seen that the US approach to sentencing is a scaled up version 

of the UK approach; this is a similar observation to that of US and UK approaches to financial 

sanctions against banks. This still does not provide a clear indication as to which jurisdiction 

holds directors to account more effectively; the only successful convictions have been against 

low level employees or for specific offences not linked to the recent crisis or scandals. To 

ascertain where there is “a fundamental failure in the sanctions regime or the legal system in 

the UK” the exact nature of the question must be clarified. If it asks whether the authorities 

using the legal system have failed, then it would be unfair to say this based on convictions of 

bank directors. Regulators cannot obtain convictions without offences to prosecute them for. 

Alternatively if the laws the UK legal system uses in its sanctions regime are to be considered, 

then it could be argued that there has been a fundamental failure. At present there have been 

no convictions of bank directors, because there are no applicable offences to by which to hold 
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them accountable. The corporate structure seen in banks and other companies is not a new 

phenomenon and the law should have adapted prior to the recent crises.  

 

Alternative measures 

It has been seen in the previous parts of this chapter that the sanctions currently preferred by 

regulators have little impact upon bank directors, such as with financial sanctions, or are not 

directly applicable to their wrongdoing, such as criminal charges and prison sentences. With 

this in mind, this part of the chapter highlights some alternative punishments, aimed at directly 

impacting on bank directors by holding them to account for their actions. Revoking a bank’s 

licence to undertake regulated activities has been raised as a potential punishment for 

wrongdoing;273 this would essentially force the closure of a bank as it would be unable to 

continue to operate. As with financial sanctions, this is a punishment on the entire bank, not 

just the directors, but it will have a direct impact on them as it will most likely cause the bank 

to cease operations. This step arguably punishes a lot of innocent individuals, who will lose 

their jobs as a result; not only those employed by the bank will suffer, millions of deposits 

would be affected and any individual or firm contractually linked with the bank may be 

exposed.274  Considering the ramifications of such action, it may not be viable sanction in order 

to punish individuals. While licence revocations remain unlikely, media reports suggested it 

was used as a threat by the FSA in an attempt to force banks to comply with bonus caps.275 The 

threat of such action can have damaging consequences on banks, as can be seen in the wake of 

Standard Chartered being accused of aiding Iran in a money laundering scheme by the New 

York State Department of Financial Services (NYDFS).276 The combination of a $340million 

financial sanction and the threat of losing its New York banking licence caused a 16.7% drop 

in the share price of Standard Chartered. However, as seen with Barclay’s share price in relation 
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to the LIBOR financial sanctions, the Standard Chartered share price soon recovered and 

eventually surpassed its pre-financial sanction value. 

 

Comparable to Barclays recovery, the Standard Chartered  share price fully recovered within 

six to 8 months and have gone on to surpass the share value held before the licence threat was 

made. This may be because it was unlikely that the bank would really lose its licence; it would 

be an unprecedented action in the circumstances and Standard Chartered is considered a 

‘Global Systemically Important Bank’277 by the Financial Stability Board.278 Global systemic 

importance suggests Standard Chartered would be considered ‘too big to fail’279 which makes 

it very unlikely it would be forced to fail. It is not possible to distinguish the effect of the 

financial sanction on the share price to that of the licence revocation threat.  However, it is 

possible to determine that the effect was temporary, and as such serves as little real punishment 

to the bank and no direct punishment on the directors. An example of regulators carrying out 

licence revocation can be seen in Sweden; here ‘HQ Bank’ had its licence revoked due to 

deficiencies in trading operations.280 Here the size of the bank is relevant as HQ Bank was 

described as a niche bank, it was not a major bank281 and it was not considered too big to fail. 

Secondly the bank’s licence was revoked because it was in financial difficulty; it was not used 

as a punishment.  

 

 

The issue with licence revocation is that it is potentially the strongest measure a regulator can 

take against an institution; it is difficult to justify such a measure. The issue of sanctions 

imposed fitting the offences committed is explored by Ayres and Braithwaite;282 they argue 

that the severity of an offence determines the range of sanctions which are politically 

acceptable to impose.  Taking licence revocation as Z, it is only applicable in instances where 

offences are as serious as E, as a result it will only be applicable in a very small number of 
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cases. The issue the highlighted by Ayres and Braithwaite’s theory is that there may be gaps in 

the sanction regime; it may be that no sanctions are politically acceptable to impose for an 

offence. As a result a sanction may either be too weak or unjustifiably strong. Ayres and 

Braithwaite suggest than a sanctions regime may have not measures applicable for certain 

offences as a lesser sanction may be too weak but the next sanction available may be too strong. 

Some sanctions have variable severity; financial sanctions for example may be of greater or 

lesser severity depending on the size of the financial sanction; but as has been explored above, 

the effectiveness of this punishment is questionable. Prison sentences may also be considered 

as a sanction as severe as possible, this may too only be applied in the most serious cases.  

 

Licence revocation is an unlikely punishment for large banks; the size of these companies, and 

the share of the market they hold, has made them ‘too big to fail’, or too big to be allowed to 

fail for fear of the impact it would have.283 ‘Too big to fail’ status is subjective, dependent on 

the institution’s size, the size of the economy it is in, or country it is based, and its market 

share.284  The label ‘too big to fail’ is not publically given to a company and arguably is only 

explicitly clear when the institution is bailed out by the government.  It can often be gauged 

beforehand, and this is seen to increase the risk such firms will take in the knowledge they will 

be saved by the government should they get into trouble.285 It is very unlikely that a bank which 

is considered ‘too big to fail’ is going to have its licence revoked and essentially be made to 

fail; it would also appear unjust to punish so many individuals for the actions of a few.  The 

concept of limited liability protects the members of a company from liability for the debts of a 

company; the company is considered a legal person and may acquire its own assets and be 

liable for its own debts.286 This principle stretches to the employees of that company, they are 

not personally liable for the debts of the company; the company is liable as a legal person.287 

There are exceptions to this principle, in certain circumstances, under the Insolvency Act 

1986,288 directors of companies may be personally liable for the debts of their companies; 

however, this only becomes applicable where the company has gone into liquidation. This is 

of relevance when discussing bank directors as, save for the bailouts, it is highly likely 

numerous banks would have become insolvent, and many directors may have become 
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personally liable under s.214 of the Insolvency Act,289 for wrongful trading. Section 214 

“applies in relation to a person if-  

(a) the company has gone into insolvent liquidation, 

(b) at some time before the commencement of the winding up of the company, that person 

knew or ought to have concluded that there was no reasonable prospect that the 

company would avoid going into insolvent liquidation, and 

(c) that person was a director of the company at the time290 

 

 

Clearly this cannot apply to bank directors where government intervention has prevented 

insolvency; but without the bailouts the directors may satisfy the s.214(2) criteria. If s.214 is 

satisfied the court may order the director(s) to make a contribution to the company’s liabilities.  

While such a punishment is currently unobtainable through the Insolvency Act, Business 

Secretary, Vince Cable has expressed his intentions to make directors personally liable,291 and 

is reported to support the proposal that directors should be liable for the failure of companies.292 

Cable’s language is typically broad; strong words such as “tough measures to beef up the 

system”293 appear well in the press but give no detail of the wording of legislation, so are largely 

irrelevant. Proposing personal liability for directors provokes contrasting responses; some 

suggest it will “focus bank directors’ minds;”294 while, perhaps unsurprisingly, the Institute of 

Directors argue the personal liability would be counter-productive, impeding the work of 

company directors.295 The proposals may still be inapplicable to many bank directors, as they 

will only be liable upon the failure of the company, which is unlikely in the case of a large 

enough bank, considered ‘too big to fail’. The US have sought to impose liability upon banks 

directors through the Dodd Frank Act,296 worryingly, there appears to already be advice for 
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avoiding such liability.297  Regulators will pursue individuals for wrongdoing whilst working 

for the bank, including the directors; such enforcement actions may result in personal financial 

sanctions. In 2009 the FSA imposed a £100,000 financial sanction on UBS CEO John 

Pottage298 for his failings in overseeing regulated activity. During his tenure traders at UBS 

engaged in unauthorised trading to cover up losses.299 This had demonstrated the power of bank 

regulators to punish those who were supposed to supervise, however this punishment was 

overturned on appeal to the Upper Tribunal.300 The Upper Tribunal were not satisfied that the 

FSA had proven the steps Pottage took were not reasonable, although the court did agree the 

risk management systems were deficient. McCluskey suggests the Tribunal will continue to 

“take a sympathetic view of the conduct of those holding senior positions in regulated 

entities.”301 Personal financial sanctions are much more likely to be imposed on the lower level 

members of staff, actively carrying out the wrongdoing. An example of this can be seen in the 

same event for which John Pottage was fined for; the wrongful trading at UBS in 2006 resulted 

in individual financial sanctions for the traders, who committed the offences.302  The use of 

personal personal financial sanctions by the FSA in the whole of 2012 may be compared to 

those imposed in just December of 2012 by the SEC in the US.303 The SEC imposed financial 

sanctions in December 2012 which equated to over 3 times the total value of financial sanctions 

imposed by the FSA during the whole year, and on average the SEC will fine an individual 

over 5 and a half times the amount the FSA would. This situation is similar to the comparison 

of company financial sanctions between the two countries; a clear difference in approach can 

be seen, the US regulators will regularly impose much higher penalties than the UK. What is 

not known from these statistics is the impact this has upon the directors. It can be surmised that 

a director will face a much higher financial sanction if he or she were in the US than the UK; 
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but the financial sanction statistics do not distinguish what position the individual held. Based 

on these statistics, it is arguable that the UK may be advised to consider increasing its use of 

personal financial sanctions to come into line with the US; counter wise it may be argued that 

the UK is much smaller than the US and will impose fewer financial sanctions. In 2012 UK 

GDP was £2,435,173,775,671,304 US GDP in 2012 was $15,684,800,000,000;305 6 times that 

of the UK. Perhaps the UK should be expected to impose fewer financial sanctions and to a 

lesser value, as the punishment should be relative to the economy it is imposed within.    

 

Conclusion 

This chapter has explored a number of sanctions and their applicability to bank directors. 

Financial sanctions appear to be the most appropriate measure where the damage is 

quantifiable, as demonstrated by the PPI scandal, where financial sanctions are used to correct 

improper advantages. Financial sanctions are limited though, and do not necessarily hold the 

directors of a bank to account, the penalties being paid by the banks. The financial sanctions 

are arguably not a punishment for the banks either, as shown when comparing the sanctions to 

the profits of banks; the combined financial sanctions imposed by UK and US authorities on 

Barclays for attempted LIBOR manipulation equated to less than 5% of the banks 2012 

profits.306 The insignificance of the financial sanctions in relation to bank profits support the 

suggestion that they do not serve as a credible deterrence; an argument which is further 

supported by the repeated offences of UBS in relation to their inadequate risk management 

systems.307 It would perhaps be more appropriate to impose the sanction on the part of the bank 

which offends. Should the £160 million financial sanction against UBS have been applied to 

the desk responsible, it would have accounted for 15% of that desk’s profits.308 UK and US 

approaches to financial sanctions show a clear difference in policy; the US imposes much 
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higher sanctions on a regular basis. While this shows a stronger approach, the effectiveness of 

financial sanctions still appears limited. Banks can still absorb these financial sanctions, and 

the continual stream of settlements suggests they are not serving as a deterrence, and only in 

limited circumstances may they correct the damage caused. The comparison between the US 

and the UK suggests increasing the financial sanctions is not the answer; the US imposes higher 

fines but faces the same persisting issues. It is suggested that the UK adopts the US policy of 

imposing clear disgorgement orders to clearly indicate the functions each part of the financial 

sanction is intended to achieve.  As financial sanctions do not appear to hold directors to 

account, disqualification may do, but unfortunately this tool appears to be underused. This 

underuse could be caused by a number of factors, one of which is the legislation available. The 

Company Directors Disqualification Act 1986 places emphasis on the company being insolvent 

before the director is disqualified. This prevents bank directors from facing such measures as 

banks have not been allowed to go insolvent; instead they have been saved by government 

bailouts. Reports in the media suggest an imminent increase in the use of disqualification,309 

but no action has been taken. Another factor is the limited actions of the regulators; it has been 

seen that the financial crisis of 2007 has had no identifiable impact on the number of directors 

being disqualified. This may be due to the legislation, however, the FCA has the power to 

remove directors with prohibition orders or by removing the authorised required to hold such 

a position. Numbers of prohibition orders issued remain unknown and the use of this sanction 

requires greater analysis. The previous regulator, the FSA, was abolished because if it’s failure 

to act,310 its successor, the FCA should be seen to use its powers where the FSA did not. 

Patterns in the use of disqualification are also difficult to see in the US, as no relationship 

between the crisis and disqualification statistics can be seen, but a stronger willingness to 

disqualify bank directors can be seen; bank directors have been disqualified in the US,311 unlike 

in the UK. The use of disqualification appears limited but even more limited is the use of 
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criminal convictions and prison sentences; no bank director has been convicted of criminal 

offences for their part in the 2007 financial crisis and the recent scandals, and no bank director 

has gone to jail. This failure is not because of inaction by the appropriate authorities, this is 

because it is “difficult for the prosecution to establish that any one person carried out all of the 

elements of the actus reus with the necessary mens rea”312 Bank directors are too removed from 

any criminal acts to be held accountable, subsequently Fisher et al propose a new offence of 

“reckless risk-taking”313 which would apply to bank directors. This chapter suggests such an 

offence may be applicable where: 

 

A person recklessly purchased or sold, or oversaw the purchase or sale of, a financial 

instrument on a recognised financial exchange and did not understand the product, or 

understood but still took the risk.  

 

The lack of such an offence is a common issue between the UK and the US; although the UK 

is in the process of passing legislation which may create a new offence relating to bank directors 

decisions.314 A difference between the jurisdictions is shown by the contrasting approach to 

sentencing demonstrated in this chapter; the US clearly impose much longer sentences, both in 

terms of maximum sentences for an offence and through imposing consecutive sentences rather 

than concurrent sentences. This comparison is clear through analysis of the Kweku Adoboli 

and Azil Nadir cases in the UK to the cases of Bernard Madoff and Alex Stanford in the US. 

As with financial sanctions it is impossible to ascertain whether the higher sentences serve as 

a stronger deterrence, offences continue to be committed. Given the issues with the previous 

three sanctions; financial sanctions, disqualification and prison sentences, an analysis of some 

alternative measures was undertaken. This proved largely inconclusive; licence revocation can 

be largely dismissed due to the extreme nature of this sanction and subsequent ramifications, 

personal liability also remains unlikely. The threat of licence revocation had a marked impact 

on the share price of Standard Chartered in 2012, shown in Figure 8 in part 6, but this was 

temporary, much like the impact of the LIBOR sanctions on Barclays shown in Figure 4 in part 

2. Threats of licence revocation are largely seen as empty when the systemic importance of 
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bank is considered, thus reducing the effectiveness of making such a threat. The issue of ‘too 

big to fail’ is still pertinent, and has now effectively been made public on a global scale by the 

Financial Stability Board’s list of ‘Global Systemically Important Banks’.315  Personal financial 

sanctions and personal liability are also considered unlikely despite their merits as considered 

within part 5. Personal liability of directors was seen to apply in a similar fashion to the laws 

relating to director disqualification, relying upon the bank to be insolvent.316 Proposals for the 

circumstances leading to personal liability to be widened received support from various 

sources,317 but were opposed by the Institute of Directors who argued that personal liability 

would be counter-productive.318 The proposals did not go far enough; failure of the company 

was still required, which is unlikely in the case of a large enough bank, considered ‘too big to 

fail’. Personal financial sanctions are found to be underused in the UK, especially in 

comparison to the US; the comparison shows a similar pattern to that seen when assessing 

financial sanctions on the whole bank. US fines are much higher than those in the UK. It can 

also be seen that the US authorities use this sanction more frequently than the UK. 

 

Comparing the UK to the approach of the US, a clear theme is present. The UK imposes far 

smaller financial sanctions, far shorter prison sentences and it also appears to be less varied in 

the sanctions is imposes. In the defence of the UK, it could be argued that the UK is much 

smaller than the US, so will impose fewer sanctions. While this is true the size of the sanctions 

should be comparable, especially when they are imposed for the same offence, such as in the 

LIBOR cases. The variety in sanctions in important as it increases the deterrence effect of the 

sanctions, “[T]he bigger and more various are the sticks, the greater the success regulators will 

achieve by speaking softly.”319 The UK authorities have arguably become too predictable, so 

the effect of the deterrence is diminished. Banks may expect a financial sanction and can accept 

that sanction; as shown through the analysis in part 2. The UK regime lacks the variety to cover 
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offences of all severity. It should utilise director disqualification and personal financial 

sanctions in order to fill in the gaps in the regime. Financial sanctions may be appropriate for 

offence B but do not address the other offences, in cases where offence D has been committed 

the director should be held accountable and disqualification would be appropriate.  

The issue of bank director accountability is arguably exacerbated by the issue of ‘too big to 

fail’, as directors know their banks will not fail, they will not face personal liability and they 

will not be disqualified. This is the precedent shown in the major banks in the wake of the 

financial crisis; Fred Goodwin was not held accountable after leaving RBS when their losses 

became apparent, and although James Crosby has lost his knighthood, he has not been 

disqualified, nor has Andy Hornby or Lord Stevenson, former HBOS directors.320 While 

lessons are learnt from the US, they too have not held bank directors criminally liable, or 

disqualified any high profile directors. It appears that directors are not held accountable for 

their banks, while the shareholders bare the cost of fines and the lower level members of staff 

face criminal liability. 
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