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Abstract 

The article portrays the fact that the International Criminal Court (ICC) exercises universal 

jurisdiction albeit quasi in nature. The proactive interpretation of the Article 12 of the Rome 

Statute by the ICC, the spirit of the Rome Statute, the decisions of other international tribunals 

and the recognized doctrines of international law provide firm support for the ICC to exercise 

true universal jurisdiction. The article has taken a holistic approach towards the existing 

literatures relevant to the Universal Jurisdiction of ICC with a priority to case laws of ICC. 

Decisions of international criminal tribunals including the ICC have been critically considered 

to find the status of Universal Jurisdiction in International Criminal Law Jurisprudence. The 

decisions of ICC rendered at different stage in the situation in Bangladesh/Myanmar, 

Afghanistan and Palestine are discussed at length as they involve countries not party to the 

Rome Statute i.e. Myanmar, the US and Israel, and thus the issue of exercising Universal 

Jurisdiction appeared either obliquely or in disguise in these situations. The article is an 

attempt to add value to the present jurisdictional practice exercised by the ICC. It aims to 

provide support to further the jurisdictional reach of the ICC so it can become a true 

international criminal court with true universal jurisdiction to truly align with the purpose of 

the Rome Statute – putting an end to impunity for the most serious crimes. 
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INTRODUCTION 

Universal jurisdiction of the International Criminal Court (ICC) in its simplest form means that 

the ICC can exercise its jurisdiction over a crime, irrespective of it having a territorial, personal 

or other connection to the crime.1 This is known as true or pure universal jurisdiction.2 In this 

work the terms “true universal jurisdiction” and “universal jurisdiction” are used 

interchangeably. Among different jurisdictions (e.g. territorial, temporal, personal, subject 

matter etc.) the universal jurisdiction of the ICC can be a vital tool in the present world of 

globalisation to bring the nations together for building a better world, given that universal 

jurisdiction can be a catalyst to bring the ideal of universal justice closer to reality.3 

Unfortunately, the ICC has not been given the power to prosecute under true universal 

jurisdiction, but it exercises quasi-universal jurisdiction in some respects.4  Nevertheless, in 

this work we will discuss how close the jurisdiction of the ICC comes to being universal. In 

doing so, we will closely look into the extent to which universal jurisdiction has been 

considered and applied by the ICC.   

   The history of the ICC during its drafting stage bears testimony to the fact that there has been 

a compromise by the drafters of the Rome Statute5 not to bestow universal jurisdiction to the 

ICC. Some States were fierce opponent of the universal jurisdiction6 and some thought that 

universal jurisdiction was far too ambitious as States rarely exercise the same and thus would 

be met with opposition from States resulting in refusal to ratify the Rome Statute.7 Some States 

even went further in arguing the legality of ICC as a Court that can exercise universal 

jurisdiction; the US argued that “there was no rationale in law” for such a court.8 These debates 

culminated in Article 12 of the Rome Statute that reflects the compromise with universal 

jurisdiction,9 limited the jurisdiction from the aspirational standards of universal jurisdiction 
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and states that the ICC has jurisdiction over crimes committed on the territory of state parties 

and over nationals of state parties:   

 

Article 12(2): ……………………..the Court may exercise its jurisdiction if one 

or more of the following States are parties to this Statute or have accepted the 

jurisdiction of the Court in accordance with paragraph 3: (a) The State on the 

territory of which the conduct in question occurred or, if the crime was 

committed on board a vessel or aircraft, the State of registration of that vessel 

or aircraft; (b) The State of which the person accused of the crime is a national. 

 

   However, as the seed of universal jurisdiction was there during the inception of the ICC, if 

not in the statute but in the talks,10 it can be hoped that calculated incremental steps towards 

achieving the same might someday award universal jurisdiction to the ICC. As universal 

jurisdiction was strongly argued and debated at length during the pre-drafting and drafting 

stages,11 as well as during the Rome Conference,12 an incremental approach to modify the 

current Article 12 may eventually be accepted by the opponents, if their concerns can be 

addressed properly. But this cannot be achieved over night. Further, the existing jurisdictions 

of ICC and universal jurisdiction itself have to be considered precisely to form insights and 

argue solution(s). A pragmatic approach is needed that will judge the possibility of exercising 

universal jurisdiction by the ICC with existing and possible impediments. Further, a utilitarian 

approach as to whether the same “should” be exercised by the ICC may complement the 

pragmatic approach.13 Overall, a holistic approach that takes care of all the possible aspects of 

bestowing universal jurisdiction to the ICC will eventually pave the road towards a workable 
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suggestion in bestowing universal jurisdiction on the ICC. However, the author suggests, that 

the ICC should have true universal jurisdiction.  

 

ICC AND JURISDICTION 

Jurisdiction has been an issue ever since the inception of the ICC and continues to be until the 

present day. Given the ICC’s holistic nature compared to other prominent international criminal 

tribunals e.g. the Nuremberg Tribunal, International Criminal Tribunal for Former Rwanda 

(ICTR) etc., as the ICC was not setup for a specific conflict or event, the ICC faces frequent 

challenges in determining its jurisdiction to try a particular case.14   The Nuremberg Tribunal 

had personal jurisdiction to try and punish persons acting in the interests of the European Axis 

Countries, who committed one of the crimes amenable to the tribunal;15 the ICTR had both 

territorial and personal jurisdictions to try Rwandan nationals for committing crimes in 

neighbouring countries.16 But it is member States’ wilful submission to the jurisdiction of ICC, 

as joining the Rome Statute is sovereign and voluntary decision for each state to make,17 that 

draws the main distinction between the ICC and the aforesaid courts in the context of 

jurisdiction. Further, universal jurisdiction is the widest and most ambitious form of 

jurisdiction for the ICC that has already been met with serious opposition from States like the 

United States ever since the idea of a true International Criminal Court started to take shape 

through the drafting of Rome Statue. As such, an introduction to the applicable types of 

jurisdiction of the ICC is necessary as they will be referred to elsewhere in this work. 

   As such there are subject matter, temporal, territorial and personal jurisdictions of the ICC.18 

If an alleged crime falls within the categories of the crimes the ICC can prosecute then the ICC 

has subject matter jurisdiction (ratione materiae) to try the offender of the crime. The crimes 

are genocide,19 crimes against humanity,20 war crimes,21 and aggression.22 Temporal 



5 
 

jurisdiction (rationie temporis) means the ICC can only exercise jurisdiction over crimes that 

are committed after the entry into force of the Statute i.e. after 1 July 2002.23 Territorial 

jurisdiction (rationie loci) refers to the fact that the ICC can only exercise jurisdiction over 

crimes that are committed on the territory of State parties, irrespective of the offender’s 

nationality.24 Personal Jurisdiction (rationae personae) grants the ICC the jurisdiction to try 

the nationals of a State party accused of a crime.25 It is worth noting that if a State temporarily 

accepts the jurisdiction of the ICC on an ad hoc basis then the ICC has territorial jurisdiction 

over the crimes committed on the territory of that State;26 the same principle applies with regard 

to personal jurisdiction over nationals of non-State parties if that State accept ICC’s jurisdiction 

on an ad hoc basis.27 Further, the ICC can exercise territorial and personal jurisdiction over any 

“situation in which one or more of such crimes appears to have been committed is referred to 

the Prosecutor by the Security Council acting under Chapter VII of the Charter of the United 

Nations.”28 

 

UNIVERSAL JURISDICTION AND THE ICC 

Basis for universal jurisdiction 

Universal jurisdiction is the remotest form of extraterritorial jurisdiction.29 Extra territorial 

jurisdiction in this context means a state exercising jurisdiction over certain offences 

committed outside the territory of that state.30 There are extraterritorial jurisdictions that retain 

a connection to the territory thereby engaging a link to the state, but universal jurisdiction gives 

a prosecuting state the right to exercise jurisdiction over extraterritorial crimes committed by 

foreign nationals even against foreign nationals.31 The main basis of exercising universal 

jurisdiction as propagated by international lawyers like Rosalyn C. Higgins QC and Malcolm 

N. Shaw QC is that the prosecuting state has a legal right to exercise jurisdiction over certain 
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offences as those were committed against the international community as a whole32 and hence 

are offensive to the international community as a whole.33  

   The aforesaid basis calls for a close look into the two interrelated maxims that operate within 

the dynamics of universal jurisdiction in the context of international law. The maxims are jus 

cogens and obligatio erga omnes. Jus cogens means compelling law or peremptory norm which 

is a fundamental principle of international law that is accepted by the international community 

of states as a norm from which no derogation is permitted.34 The authority of this peremptory 

norm is so firm that even treaty or customary rules will become void if they run contrary to it.35 

Obligatio erga omnes literally translates to “obligation towards everyone” which furthers Jus 

cogens in that it compels all the states of the international community to take legal action 

against wrongdoers in some situations. It is due to the fact, as stated in the Barcelona Traction 

case by the ICJ, that the rights are involved are so important that all States can be held to have 

a legal interest in their protection.36 Accordingly, the “obligation towards everyone” in this 

instance led to the outlawing of genocide and acts of aggression and developing principles to 

protect the basic rights of the human being, protection from racial discrimination and slavery 

etc. 

 

Universal jurisdiction in different courts other than the ICC 

Courts of different States and some International Courts have played important roles in 

shedding light on and furthering the concept of universal jurisdiction for international crimes.37 

Undoubtedly, they strengthened the foundation of universal jurisdiction and rooted it firmly in 

international law which in turn has helped the curious mind of this author to argue in favour of 

bestowing the same to the ICC with full conviction. Faryadi Zardad, an Afghan Warlord, was 

sentenced by the Old Bailey Criminal Court of London for conspiracy to torture and take 
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hostages under the UN Convention against Torture of 1984 (ratified by the UK in 1988) and 

the British Criminal Justice Act 1988 due to Zardad’s committing crimes against humanity in 

Afghanistan during the Taliban era in Afghanistan.38 The convict’s appeal to the British Court 

of Appeal was also rejected as the court affirmed the judgment provided by the Old Bailey.39 

Zardad’s trial was the first in the UK that was based on the principle of universal jurisdiction 

where a conviction was secured at trial.40 Zardad was first found in South London and then 

investigation against him was started, followed by his arrest, prosecution, trial and conviction. 

Further, what Lord Goldsmith, the then Attorney General for the UK, said has added 

momentum to the acceptability of universal jurisdiction at national level: “An international 

convention and English law allow the trial in England of anyone who has committed torture or 

hostage-taking”.41    

   France, for the first time applied universal jurisdiction by trying and convicting the former 

Mauritanian Captain Ely Ould Dah under the UN Convention against Torture 1984. He was 

accused of torturing two black soldiers when he was an intelligence officer in Mauritania in 

the context of an ethnic purge and repression led by the Mauritanian Government in the early 

90s.42 Captain Dah was arrested in July 1999 but was released under Judicial Control in 

September 1999, whereby he escaped and was later convicted in absentia by the French “Cour 

d’assises”.43 This case is particularly important because on application to the European Court 

of Human Rights (ECtHR) by the convict, the ECtHR in deciding the admissibility of the 

application declared that France had universal jurisdiction to try the case and that France had 

right to try Captain Dah due to the principle of Jus Cogens that sanctified the prohibition against 

torture.44  

   The first case of universal jurisdiction in the African Continent, the case of Hissene Habre is 

also worth noting because of its multi dimension and involvement of different countries. 

Hissene Habre was the former president of Chad and ruled the country until 1990 when he was 
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ousted.45 In 1992, the national commission of inquiry for Chad accused the Habre government 

of 40,000 political murders and systematic torture.46 He had been in exile in Senegal for 10 

years under nominal house arrest when in January 2000, one association (AVCRP) and seven 

victims filed a formal complaint against Habre in the regional tribunal of Dakar, Senegal 

accusing Habre for Torture and Crimes against Humanity.47 In February 2000, Habre was 

charged by the Tribunal for Complicity in crimes against humanity, barbarity and acts of 

torture.48 Unfortunately, on appeal, the appellate court in Senegal denied universal jurisdiction 

of Senegal in this case as the acts of torture were committed outside Senegal by a foreign 

national.49 It decided to cancel the proceeding against Habre and the decision was upheld by 

the Senegal’s Court of Cassation.50  

   The matter did not stop there. The UN intervened and its Committee Against Torture (CAT) 

issued an injunction upon Senegal not to expel Hebre from Senegal and to take all necessary 

measure to stop Hebre from leaving the country in order to ensure that he did not flee from 

prosecution.51 Meanwhile, in November 2000, before the Court of Cassation of Senegal 

decided against the universal jurisdiction of Senegal,52 while the famous Belgian universal 

jurisdiction legislation (War Crimes Law of Belgium) was in place, 21 victims (3 of them 

having already obtained Belgium Nationality) filed another complaint in Belgium against 

Habre.53 In September 2005, the Belgian Judge issued an arrest warrant against Habre54 and 

requested his extradition from Senegal;55 Habre was arrested in November 2005 in Dakar, 

Senegal and detained in pursuant to the warrant.56 Unfortunately, the appellate Court in Senegal 

ruled that Habre could not be extradited because of his immunity as head of State.57 This 

decision that was subject to criticism58 because Chad had already waived the immunity;59 

Habre was thus released from detention.60 This release provoked the CAT to rule against 

Senegal for violating the Convention Against Torture and to ask them either to extradite or 

prosecute Habre.61 Then in January 2007, following a decision of the African Union to 
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prosecute Habre,62 Senegal adopted a law to prosecute crimes against humanity, genocide, war 

crimes, and torture63 even if the offence is committed outside Senegal.64 In August 2008 Chad’s 

criminal court convicted Habre65 and sentenced him to death in absentia due to “undermining 

the constitutional order and the integrity and security of the territory”.66  

   The ICJ now came into the picture. In February 2009 Belgium instituted proceedings against 

Senegal in the International Court of Justice (ICJ) for the extradition of Habre.67 The ICJ during 

July 2012 ruled that Senegal must prosecute or extradite Habre without further delay.68 

Relevant here is the decision of the ICJ that involves universal application of the doctrine of 

Jus Cogens: “the Court……considers that the prohibition of torture is part of customary 

international law and it has become a peremptory norm (jus cogens)”.69 The UN injunction, 

Belgian Prosecution and the ICJ each applied the principle of universal jurisdiction alongside 

the Rome Statute. These are instances for the ICC that there are contemporary practices of 

universal jurisdiction in different Courts. The principle of Jus Cogens (peremptory norm) leads 

to Obligatio Erga Omnes i.e. an obligation towards everyone compelling all the States of 

International Community to take action against wrongdoer.70 As torture can be a crime against 

humanity contrary to Article 7(1)(f) of the Rome Statute, the prohibition of torture is therefore 

an obligation on the ICC as a forum of States. Accordingly, it shall prosecute a wrongdoer for 

torture when the same constitutes crime against humanity.71  

   However previously, in November 2010, the Court of Justice of the Economic Community 

of West African States (ECOWAS) ruled that Senegal must try Habre through an ad hoc or 

special procedure of international character.72 The ICJ decision coupled with the ECOWAS 

ruling and the ruling from African Union (AU) thus compelled Senegal to establish a Court 

embedded in the Senegalese Justice System, 73 the Extraordinary African Chambers’ (EAC).74 

Ultimately, in July 2013, the EAC formally indicted Habre for crimes against humanity, war 

crimes, and torture;75 Habre was convicted on May 2016 and sentenced to life by the EAC.76 
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An appeal by Habre was later rejected by the EAC.77 The events of this case clearly portray the 

importance of universal jurisdiction. The first ever conviction of an African former head of 

State was only possible due to the fact that the universal jurisdiction played the lead role and 

was positively accepted by the concerned States i.e. Chad, Senegal and Belgium, the 

international or regional community (ECOWAS and AU) and International Courts (the ICJ and 

the EAC). The Obligatio Erga Omnes (obligation towards everyone)78 compelled Senegal, as 

a member of international community to bring Habre to justice because of the Jus Cogen 

(compelling)79 nature of the law of crimes against humanity,80 torture,81 and war crimes82 

perpetrated by Habre while he was in power.  

   The International Courts are also acting as forerunners of universal jurisdiction. The 

International Criminal Tribunal for Former Yugoslavia (ICTY) held in Prosecutor vs Tadic83 

that: 

 

Furthermore, one cannot but rejoice at the thought that, universal jurisdiction 

being nowadays acknowledged in the case of international crimes, a person 

suspected of such offences may finally be brought before an international 

judicial body for a dispassionate consideration of his indictment by impartial, 

independent and disinterested judges coming, as it happens here, from all 

continents of the world.84 

 

   The appeal chamber of Special Court of Sierra Leone (SCSL) in the case of Proseuctor v 

Kallon and Kamara85 held that in a case where the jurisdiction of a Court is universal, a State 

cannot deprive another State of its “jurisdiction to prosecute the offender by the grant of 
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amnesty”.86 The principles of Jus Cogen and Obligatio Erga Omnes were beautifully applied 

by the SCSL where it held that the obligation to protect human dignity is “Jus Cogen” 

(peremptory norm/compelling law) and by the same token the obligation to prosecute for 

violation of human dignity constituting crimes is “obligatio Erga Omnes” and as such Sierra 

Leone cannot discard such crimes by sweeping them into oblivion and forgetfulness.87  

   Further, in the legendary Eichmann Case,88 the Supreme Court of Israel positively considered 

the proposition that the abhorrent crimes such as crimes against humanity, genocide, and torture 

were of such a grave nature that they constituted delicta juris contium (wrong against the law 

of nations).89 When the case was at the District Court of Jerusalem, Israel, the District Court 

stated that: 

 

Therefore so far from international law negating or limiting the jurisdiction of 

countries with respect to such crimes, international law is, in the absence of an 

International Court, in need of the judicial and legislative organs of every 

country to give effect to its criminal interdictions and to bring the criminals to 

trial. The jurisdiction to try crimes under international law is universal.90   

 

Universal jurisdiction before the ICC 

In line with the foregoing decisions mentioned in the preceding paragraphs, it can be argued 

that the position of both national and international tribunals seemingly provides significant 

support for the ICC’s right to exercise universal jurisdiction. Nonetheless, the exercise of 

universal jurisdiction by the ICC has not always been consistent.  As already stated above, 

there were significant exchanges made during the inception of the ICC regarding incorporation 
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of universal jurisdiction in the Rome Statute.91 During the drafting stage of the Rome Statute, 

universal jurisdiction of ICC was argued in a broadest way by the German delegation92 in that 

had it been granted to the ICC, “pure” universal jurisdiction would have been exercised. It is 

because the jurisdiction would then be over any offence committed anywhere in the world 

irrespective of whether the alleged offender was present in the territory of a member State of 

the Rome Statute.93 However, as argued above,94 such a proposition was compromised and 

Article 12 was the consequence.95 This compromise led to serious criticisms. Scholars like 

Leila Nadya Sadat expressed her concern about the “travelling tyrants” who are not covered 

with the current jurisdiction of ICC,96 whereas, Hans-Peter Kaul was anxious about domestic 

conflict or internal war – a widely happening phenomenon in the present world97 – where the 

hands of ICC are tied due to its restricted jurisdiction.98  

   When the prosecutor asked the ICC to exercise its jurisdiction in the Rohingya situation 

between Bangladesh and Myanmar,99 where only Bangladesh is the State party to the Rome 

Statute,100 the article 12 of the Rome Statute touching upon the question of universal 

jurisdiction was thoroughly considered. In this case “the Prosecutor submitted that the 

reference to ‘conduct’ in article 12(2)(a) of the Statute means only that ‘at least one legal 

element of an article 5 crime’ must occur on the territory of a State party”.101 The ICC 

concurred with the submission of the Prosecutor on the ground that a strict reading and denial 

of jurisdiction in the given case would run counter to the object and purpose of the Rome 

Statute.102  

   The Article 7(1)(d) makes deportation or forcible transfer of a population a crime against 

humanity. Article 12(2)(a) states that the ICC can exercise jurisdiction if the State on the 

territory of which the conduct in question occurred is a member State. Now, arguably the 

conduct of deportation occurred in Myanmar 103 which is not a party to Rome Statute nor has 

it accepted the jurisdiction of ICC by lodging a declaration before the registrar in compliance 
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with Article 12(3). However, the ICC has chosen to define the word “deportation” in a 

constructive way which ultimately vested territorial jurisdiction upon it.104 The ICC grounded 

its interpretation of Article 12(2)(a), so to vest territorial jurisdiction on itself, (i) on contextual 

interpretation that takes into account relevant rules of international law in particular the Article 

31(3)(c) of the Vienna Convention on the Law of Treaties105 and  public international law and 

(ii) on the object and purpose of the Rome Statute.106   

   The interpretation of the word “deportation" by the ICC is interesting because it stated that 

the crime of deportation is inherently trans-boundary in nature and hence an element of the 

crime of deportation is “forced displacement across international borders”.107 However, it 

further stated that “the drafters of the Rome Statute did not limit the crime of deportation from 

one State party to another State party”108 and the Statute “only speaks of displacement from 

the area in which they (the victims) were lawfully present”.109 As such, the ICC held that “the 

inclusion of the inherently trans-boundary crime of deportation in the Statute without limitation 

as to the requirement of destination”110 reflects the intention of the drafters of the Statute to 

vest territorial jurisdiction on the ICC when one element of the crime is committed within the 

territory of a State party.  

   The aforesaid reading of the drafters’ intention by the ICC is in fact an example of the ICC’s 

teleological approach111 to the Rome Statute as it extended the meaning of deportation to 

include its trans-boundary nature so to bring Myanmar within the Court’s jurisdiction. 

According to a literal reading of Section 7(2)(d), if the Rohingya victims were lawfully present 

in Myanmar’s territory, then the displacement occurred in Myanmar and hence no territorial 

jurisdiction could have been claimed by the ICC given that Myanmar is not a State party. 

Further, one can always argue, by applying the purposive interpretation, that requirement of 

destination was omitted from the Article 7(2)(d) because the drafters assumed that the crime of 

deportation can only be tried by the ICC if the “displacement” occurs within a State party. This 
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purposive approach in turn, is a pragmatic approach112 as well because it serves the spirit of 

the Rome Statute113 by at least bringing the perpetrators within the jurisdiction of the Court.   

   The Pre-Trial Chamber III has recently shed some light into the issue of territorial jurisdiction 

involved in the Rohingya situation through its decision pursuant to Article 15 of the Statute.114 

Even after the decision of the Pre-Trial Chamber on territorial jurisdiction, the Court felt 

compelled to interpret the principle of territoriality further.115 In answering the question as to 

whether the Court may exercise its jurisdiction over crimes that occurred partially on the 

territory of a State party and partially on the territory of a non-State party the Pre-Trial Chamber 

addressed two issues,116 namely (i) meaning of the term ‘conduct’ in article 12(2)(a) of the 

Statute, and (ii) location of the conduct. In addressing the former the Chamber concluded in 

the following terms: 

 

The legal elements of the crime of deportation require, inter alia, that the 

‘perpetrator deport […] by expulsion or other coercive acts’. This element may 

be carried out by the perpetrator either by physically removing the deportees or 

by coercive acts that cause them to leave the area where they were lawfully 

present. In such a situation, the victims’ behaviour or response as a consequence 

of coercive environment is required to be established for the completion of the 

crime.117 

 

   The Chamber, in line with the established principle of actus reus that conduct involves both 

act and consequence,118 thus concluded that part of actus reus of the crime of deportation 

occurred in the territory of Bangladesh, a State party, because the crime of deportation 
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completed when the victims crossed the border into Bangladesh due the alleged coercive acts 

of the perpetrators in Myanmar.119  

   Now, the reasoning and opinion of the Pre-Trial Chamber in relation to the latter issue of 

location of conduct provides an exhaustive summary of the Customary International Law (CIL) 

with regard to domestic prosecuting authorities asserting territorial jurisdiction in 

transboundary criminal matters.120 The Chamber observes that CIL is the maximum the State 

parties to the Rome Statute could have transferred to the Court121 and in the absence of any 

explicit restriction to the delegation of the territoriality principle, it is presumed that the same 

territorial jurisdiction the States have under international law has been transferred to the ICC.122 

In this context, the Chamber beautifully summarized five different principles of CIL developed 

by different States to exercise territorial jurisdiction in transboundary crimes123: 

 

(i) the objective territoriality principle, according to which the State may 

assert territorial jurisdiction if the crime is initiated abroad but completed in the 

State’s territory;  

(ii) the subjective territoriality principle, according to which the State may 

assert territorial jurisdiction if the crime has been initiated in the State’s territory 

but completed abroad; 

(iii) the principle of ubiquity, according to which the State may assert 

territorial jurisdiction if the crime took place in whole or in part on the territory 

of the State irrespective of whether the part occurring on the territory is a 

constitutive element of the crime;  
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(iv) the constitutive element theory, according to which a State may assert 

territorial jurisdiction if at least one constitutive element of the crime occurred 

on the territory of the State; and 

(v) the effects doctrine, according to which the State may assert territorial 

jurisdiction if the crime takes place outside the State territory but produces 

effects within the territory of the State.124 

 

   In line with the above principles, the Chamber ruled that under CIL, even if part of the 

criminal conduct takes place outside its territory, States are free to assert territorial jurisdiction, 

as long as there is a link with their territory.125 Accordingly, there is a clear link between the 

territory of Bangladesh and the act of deportation taking place in Myanmar as the alleged 

deportation of the Rohingyas involved the victims crossing the border. According to the 

Chamber this falls within objective territoriality principle, ubiquity principle and the 

constitutive element theory.126 Therefore, as member States have delegated the same territorial 

jurisdiction which they have under CIL to the ICC,127 the Rohingya situation falls within the 

permitted limit of CIL.128  

   The aforesaid analysis has brought to the fore the fact that the ICC is interpreting the 

jurisdiction it has been granted as widely as possible to ensure the effective protection and 

realisation of International Criminal Law (ICL) standards. This in effect means that the ICC is 

indirectly creeping towards universal jurisdiction through broad interpretation of its territorial 

jurisdiction. “True” universal jurisdiction cannot be achieved overnight. Thus, a shift towards 

a liberal and accommodating interpretation as demonstrated by the ICC in its decision on 

jurisdiction in the Rohingya situation can be a stepping-stone towards achieving the same. This 

liberal and accommodating interpretation vests “quasi-universal jurisdiction” on the ICC. 

Despite the fact that no national of a State party allegedly committed the crime and no crime 
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was committed, in strict and traditional sense, within the territory of a State party, the ICC 

nonetheless chose to extend its jurisdiction to the situation based on its reasoning that 

deportation is inherently trans-boundary in nature with Bangladesh being a State party at the 

recipient end. This reasoning has provided a logical way to bring the perpetrators to justice.  

   The concept of universal jurisdiction of the ICC gets further support from the aforesaid 

decision of the Chamber when the Chamber stated that it would be wrong to read Article 

12(1)(a) in a manner so as to limit the Court’s territorial jurisdiction to crimes committed 

exclusively in the territory of member States for the same will go against the principle of 

effective and good faith interpretation.129 The Chamber further stated that there is no indication 

anywhere in the Rome Statute that the drafters intended to limit the territorial jurisdiction of 

the ICC in a manner that it can never “hear cases involving war crimes committed in 

international armed conflicts involving non-States Parties”.130 Thus, a positive corollary is that, 

should the intention of the drafters of the Rome Statute and the principles of good faith and 

effective interpretation of the same clearly support the ICC exercising jurisdiction over non-

State parties in some cases, the ICC can be said to have Original quasi-universal jurisdiction 

over non-State parties. Consequently, it suggests that successfully developing universal 

jurisdiction from Original quasi-universal Jurisdiction is highly probable through pro-active 

and holistic interpretation of the ICC.  

   The decision of the pre-trial chamber of the ICC to investigate the alleged crimes against 

humanity and war crimes committed during the armed conflict since 1 May 2003 in the Islamic 

Republic of Afghanistan,131 as well as regarding similar crimes related to the armed conflict in 

Afghanistan allegedly committed in the territory of other State parties to the Rome Statute since 

1 July 2002132 is also noteworthy. The decision affirms the quasi-universal jurisdiction of the 

ICC; however, in the given context it denies the ICC quasi-universal jurisdiction through 

interpretation. The prosecutors specifically sought to investigate the alleged crimes committed 
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by US Forces and the CIA (a non-State party) for capturing and transferring several 

individuals,133 on suspicion of being members of terrorist groups to their facilities situated 

within the territory of State parties.134 As per the prosecutors, the alleged crimes were 

committed in the context of or associated with the ongoing armed conflict in Afghanistan.135  

   In deciding the territorial Jurisdiction (Ratione Loci), the Court’s obiter dictum and findings 

are interesting. Although the ICC denied itself the jurisdiction to try the US Forces and 

members of the CIA as sought by the prosecutor for the aforesaid alleged crimes, it stated that 

the ICC has jurisdiction if the conduct was either completed in the territory of a State party or 

if it was initiated in the territory of a State party and continued in the territory of a non-State 

party or vice versa (quasi-universal Jurisdiction).136 It means that if somehow a tangential link 

of completion or initiation of an act of torture, war crime, inhumane and degrading treatment 

etc. within the territory of a State party (or vice versa) can be shown then a non-State party can 

be brought to justice. Similar analogy was instrumental to bring Myanmar (non-State party) to 

justice in the Rohingya situation as discussed above.137 As a result, if the torture somehow 

initiates in Afghanistan but resumes and completes in Guantanamo Bay or at a US Supermax 

Prison in Virginia then the US can be brought to justice.  

   However, in the Afghan scenario, some of the victims were captured or tortured outside 

Afghanistan on the territory of a State party.138 These are hors de combat139 persons who were 

captured in Afghanistan but tortured outside that country or captured outside Afghanistan.140 

Moreover, the prosecutor specifically sought that the ICC exercises its jurisdiction for that 

alleged torture, committed during the US detention programme, carried out by the CIA, of 

persons captured in the context of or associated with the armed conflict in Afghanistan having 

no direct link with the conflict in Afghanistan; instead, they were suspected to have link or 

information about the 9/11 attack on the Twin Towers.141  
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   The Court found, unlike argued by the prosecution, the requirements of “in the context of” 

and “associated with” the ongoing armed conflict in Afghanistan as cumulative not 

alternative.142 The Court decided that the relevant nexus between the alleged torture and the 

armed conflict in Afghanistan could only be satisfied if the victims were captured within the 

territory of Afghanistan.143 Accordingly, those victims who were captured outside Afghanistan 

fell out of Court’s jurisdiction for want of the aforesaid nexus. The court was reluctant to extend 

the scope of international humanitarian law for non-international armed conflict, such as the 

one alleged by the prosecutor in Afghanistan, beyond the borders of the State where hostilities 

are actually taking place as per the spirit and wording of the Common Article 3 of the Geneva 

Conventions.144 Further, in relation to the victims captured in Afghanistan the Court was also 

reluctant to exercise its jurisdiction for those alleged act of torture because the Common Article 

3 is there to protect the rights and interests of those victims allegedly tortured in a non-State 

party within the context of non-international armed conflict.145  

   However, the Court saw the alleged conduct of 'inflicting severe physical or mental pain' 

separately from the act of capture and abduction that precedes torture.146 In this manner the 

Court refrained itself from exercising jurisdiction for the alleged infliction of severe physical 

and mental pain that took place in a non-State party although the earlier capture and abduction 

took place in Afghanistan (a State party; and where the non-international armed conflict was 

taking place so to attract the Rome Statute and relevant International Humanitarian Law (IHL) 

and International Criminal Law (ICL) e.g. the Geneva Conventions Common Article 3).  

   This segregation between capture and torture is objectionable as arguably the capture and 

abduction that leads to “torture” or “infliction of severe physical or mental pain” is part of 

torture or infliction of severe physical or mental pain. Capture by an establishment like the CIA 

and abduction by the same to a foreign land itself is horrific and inflicts severe physical and 

mental pain. A holistic interpretation of the term “torture” surely incorporates capture and 
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abduction in it. This line of interpretation will be effective to bring the perpetrators to justice. 

We have already seen above, how the Chamber concluded in the Rohingya situation that States 

and hence the ICC are free to assert territorial jurisdiction, even if part of the criminal conduct 

takes place outside its (the member States’) territory, as long as there is a link with their 

territory.147 Further, according to the constitutive element theory existing in CIL as stated by 

the Chamber148 it can thus be argued that if earlier capture takes place in Afghanistan and then 

subsequent torture in a non-State party, the perpetrators of the non-State party can be tried by 

the ICC since one of the constitutive elements of the act of torture has been committed within 

the territory of a State party.  

   Nonetheless, the above discussion clearly portrays the pro-active approach taken by the Pre-

Trial Chamber to subtly keep itself away from the ambit of universal jurisdiction. Had the Pre-

Trial Chamber only decided the “act of torture” in a holistic manner incorporating capture and 

abduction, the quasi-universal jurisdiction could have been exercised over the alleged crimes 

committed by the US, in the manner it was exercised by the Court in the Bangladesh/Myanmar 

situation stated above. The interesting finding of the Pre-Trial Chamber regarding the 

application of IHL and ICL in the context of the Rome Statute warrants attention from jurists 

and legal professionals alike to see whether they should be applied in the manner the Pre-Trial 

Chamber applied them in this present context of Afghanistan. However, the decision of the 

Pre-Trial Chamber of the ICC in the Afghan situation has brought the contentious matter of 

universal jurisdiction to the surface.  

   Fortunately, the decision of the Pre-Trial Chamber has been amended in appeal by the 

Appeals Chamber.149 The ICC has bestowed quasi-universal jurisdiction through this act of 

amendment and associated reasoning. The Appeals Chamber in its judgment amended the 

decision of the Pre-Trial Chamber in the following terms:  
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The ‘Decision Pursuant to Article 15 of the Rome Statute on the Authorisation 

of an Investigation into the Situation in the Islamic Republic of Afghanistan’ is 

amended to the effect that the Prosecutor is authorised to commence an 

investigation ‘in relation to alleged crimes committed on the territory of 

Afghanistan in the period since 1 May 2003, as well as other alleged crimes that 

have a nexus to the armed conflict in Afghanistan and are sufficiently linked to 

the situation and were committed on the territory of other States parties in the 

period since 1 July 2002’.150 

 

   The reasons for the aforesaid decision has been expounded under the heading “scope of 

authorization”151 and summarised against two points, namely, (i) whether the scope of 

authorisation is limited to the incidents mentioned in the request and those closely linked 

thereto,152 and (ii) whether certain acts committed outside Afghanistan would amount to war 

crimes if the victims of these acts were captured outside Afghanistan.153  

   In deciding the former point, the Appeals Chamber reasoned that the Pre-Trial chamber erred 

in deciding that investigation should be restricted to the incidents specifically mentioned in the 

Prosecutor’s Request and incidents that are “closely linked” to those incidents.154 The Appeals 

Chamber reasoned that restricting so “would erroneously inhibit the Prosecutor’s truth-seeking 

function”.155 It also reasoned that restricting the same, in the manner as suggested by the Pre-

Trial Chamber,156 would lead to cumbersome and unwieldy procedures157 not required by the 

Rome Statute and likely to have a significant detrimental effect on the conduct of 

investigations.158  
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   In relation to the latter point i.e. the point (ii) stated above, the Appeals Chamber decided that 

the Pre-Trial chamber erred in deciding that the acts in question committed by the CIA against 

the victims who were captured or tortured outside Afghanistan on the territory of a State party 

lacked the nexus with an internal armed conflict so to trigger the application of IHL.159 The 

Appeals Chamber further decided that the finding of the Pre-Trial Chamber that the “two 

requirements” namely, “associated with” and “in the context of” are cumulative not alternative 

was also erroneous.160 As the Pre-Trial Chamber based its reasoning on the chapeau161 of the 

Article 3 of the Geneva Convention,162 the Appeals Chamber found, in the contrary, that the 

interpretation of Article 3 by the Pre-Trial Chamber was incorrect.163 The Appeals Chamber 

reasoned in the following terms:  

 

While it is true that the chapeau of Common Article 3 refers to an ‘armed 

conflict not of an international character occurring in the territory of one of the 

High Contracting Parties’, this phrase does not have the function ascribed to it 

by the Pre-Trial Chamber, namely to limit the applicability of the provision to 

the State on the territory of which the armed conflict occurs. Rather, in the view 

of the Appeals Chamber, it simply describes the circumstances under which 

Common Article 3 applies: there must be an armed conflict not of an 

international character in one of the States Parties to the Geneva Convention.164 

 

   This reasoning of the Appeals Chamber gets support from the interpretation of Article 3 by 

the ICRC: 
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…which suggests that this phrase does not have the effect of restricting the 

application of Common Article 3 to the territory of the State in which the armed 

conflict occurs, but rather was aimed at ensuring that the provision would bind 

only those States that had ratified the Geneva Conventions.165  

 

   Further, given there has been universal ratification of the Geneva Convention,166 any armed 

conflict not of an international character thus cannot but take place on the territories of one of 

the State parties to the Convention and hence the Article 3 has lost its important in practice.167 

The Appeals Chamber not only confined itself within the chapeau of Article 3, it went further 

to consider the rest of the text of Article 3 and reasoned that Article 3 in its entirety does not 

suggest that the nexus required in the Rome Statute will not be fulfilled if the victims are not 

captured in Afghanistan or if the torture occurs outside Afghanistan.168 It is because the sub-

paragraph (1) stipulate that all those falling under the protection of Article 3 shall in all 

circumstances be treated humanely and that certain acts against these persons “shall remain 

prohibited at any time and in any place whatsoever”.169 The Appeals Chamber further opined 

that such an erroneous interpretation of Article 3 would frustrate the purpose of the Geneva 

Convention that aims at providing minimum guarantees in relation to armed conflict.170 

Consequently, the Appeals Chamber rules that merely because the alleged conduct takes place 

outside Afghanistan and the alleged capture did not take place in Afghanistan does not 

necessarily mean that the required nexus of ‘in the context of’ and “have been associated with” 

armed conflict in Afghanistan cannot exist. A reason for this is that the non-international armed 

conflict can spill over to neighbouring State not party to the conflict.171  

   The aforesaid reasoning leading to the judgment amending the decision of the Pre-Trial 

Chamber quoted verbatim above clearly portrays that a holistic approach to interpretation can 
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bring the alleged perpetrators (in this instance the CIA) within the vicinity of the Rome Statute 

and consequently, the ICC. The purposive interpretation has clearly been applied as the Court 

looked into the purpose of the Geneva Convention. Further, the Court considered the intrinsic 

aids to interpretation especially a text in its entirety as well as extrinsic material e.g. the ICRC 

commentaries172, Amici Curiae submissions173 etc. to conclusively resolve the issues in 

question. This exercise of jurisdiction upon the alleged CIA acts of torture is an excellent 

instance of quasi-universal jurisdiction as the alleged crimes were not committed by any 

national of a State party and were not committed within the territory of a State party. This 

quasi-universal jurisdiction would have got greater force had the “act of torture” been 

interpreted by the Appeals Chamber in a holistic manner incorporating “capture and abduction” 

as argued above. 

   Universal jurisdiction of the ICC may become a burning issue with respect to the situation in 

the State of Palestine. Palestine first accepted the jurisdiction of ICC over alleged crimes 

committed within the territory of occupied Palestine, including East Jerusalem, from 13 June 

2014 with a declaration lodged with the Registrar of the ICC on 31 December 2014 under 

Article 12(3) of the Rome Statute.174 On 2 January 2015, Palestine deposited its instrument of 

accession to the Rome Statute175 and on 1 April 2015 it became 123rd member of the Rome 

Statute through a ceremony held at the seat of the Court at The Hague.176 The Office of the 

Prosecutor (OTP) of the ICC opened a preliminary examination into the situation in Palestine 

on 16 January 2015.177 Then on 15 May 2018, the State of Palestine referred the Situation in 

Palestine from 13 June 2014 onwards to the OTP of ICC, which was formally received by them 

on 22 May 2018, under Article 13(a) and 14 of the Rome Statute.178 From 24 May 2018 the 

matter has been pending in the Pre-Trial Chamber I of the ICC and investigation by the OTP 

is ongoing.  
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   Interestingly, there were arguments coming from the realm of some liberal scholars that the 

Rome Statute can be interpreted liberally and selectively by allowing the ICC jurisdiction over 

crimes even if the clear jurisdictional parameters are not met as the object and purpose of the 

ICC is to end impunity for mass crimes.179  If seen from the perspectives of Jus Cogen and 

Obligatio Erga Omnes, the liberal interpretation would justify the exercise of universal 

jurisdiction, as they (Jus Cogen and Obligatio Erga Omnes) compel the International 

Community as well as the ICC to prosecute individual(s) liable for the alleged crimes 

committed in the occupied Palestinian territory. However, the liberal argument of the scholars 

was discarded by the Chief Prosecutor as “…..neither good law nor makes for responsible 

judicial action”180, though she did not explain why she thinks that the same is not good law. 

   However, after the statement was made, Palestine officially acceded to the Rome Statute and 

eventually became a member of the ICC; now the ICC can claim territorial jurisdiction over 

the crimes committed in the occupied Palestinian territory. The Prosecution has  applied for an 

Article 19 ruling from the Pre-Trial Chamber regarding the Court’s territorial Jurisdiction in 

Palestine over the crimes committed in the Occupied Palestinian Territory (OPT) comprising 

the West Bank, East Jerusalem and Gaza on 22 January 2020.181 Accordingly, the perpetrators 

among the Israeli nationals and officials being nationals of a non-State party became subjected 

to a question of the jurisdiction of ICC.  

   On 5 February 2021, the Pre-Trial Chamber, by a majority, decided that the Court may 

exercise its criminal jurisdiction in the Situation in Palestine, and that its territorial jurisdiction 

extends to Gaza and the West Bank, including East Jerusalem.182 The Chamber also 

unanimously decided that Palestine is a state party to the Rome Statute.183 That the decision 

means that the OTP has competence to investigate the alleged crimes committed in the said 

territory. The OTP thinks that there is a reasonable basis to proceed and that there are 

admissible potential cases and thus on 3 March 2021 they have confirmed the initiation of 
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investigation respecting the Situation in Palestine for the crimes that have allegedly been 

committed since 13 June 2014, the date when referral was made to the OTP by Palestine.184 

There are 43 amicus curie submissions submitted for and against the exercise of territorial 

jurisdiction by the ICC, which the Chamber considered in deciding its territorial jurisdiction185 

and a good number of them touched upon the question of universal jurisdiction.186  

   As the chamber has decided the Statehood of Palestine in the positive and conferred territorial 

jurisdiction in Palestine, it has surely broadened the existing jurisdictional horizon of the ICC. 

Although the same will not automatically confer universal jurisdiction on the ICC it is surely 

a welcome decision in that the ICC has set a precedent for the weaker states in similar footing 

like Palestine to seek redress through accession to the Rome Statute. An existing member state 

subjected to atrocities by a stronger state can start taking action in the light of Palestinian 

formula. In this regard, the submission of Professor John Quigley as Amici before the ICC is 

relevant: 

 

If Palestine’s status is relevant, this Court must decide. The federal appeals court 

in the United States, when confronted with an issue of Palestine’s status that 

was relevant to an insurance claim, said that the Palestinian administration in 

the West Bank was “the de jure government of Palestine.” The PCIJ did the 

same when the issue of Palestine’s status was relevant to the suit of the Greek 

concessionaire. Political expediency should not cause this Chamber to shirk its 

responsibility of equally assessing Palestine’s status as a State.187 
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   As the ICC disregarded political expediency in favour of overwhelming arguments for 

Palestine as a state, it has made it clear to all that it is the final arbiter of its own jurisdiction. It 

is because defining statehood should not be seen separately from the issue of exercising 

jurisdiction as statehood always comes before rationie loci (territorial jurisdiction) where the 

former is a pre-condition to apply the latter. Accordingly, if there is overwhelming support in 

law for vesting universal jurisdiction upon the ICC, a court established to bring an end to the 

atrocities in the world, then the political considerations should at least become secondary to 

the legal considerations.  

   Finally, one must know that Universal jurisdiction is extra-territorial in nature.188 Territorial 

jurisdiction (Rationae Loci) on the other hand allows the ICC jurisdiction over crimes that are 

committed on the territory of state parties, irrespective of the offender’s nationality.189 This 

“commission of offence on the territory of state parties” has been interpreted liberally by the 

ICC, as we have seen above in the Rohingya situation and the Situation in Palestine,190 enabling 

it jurisdiction over nationals of non-state parties thus exercising quasi-universal jurisdiction. 

Further, this territorial jurisdiction under Article 12 has an essence of extra-territoriality as the 

nationals of non-state parties can be tried by the ICC under Article 12; and objections to the 

same are untenable in law as expounded in the following paragraph i.e. Lotus Principle and 

Universal Jurisdiction of the ICC.  

 

LOTUS PRINCIPLE AND UNIVERSAL JURISDICTION OF THE ICC 

The argument made above in favour of quasi-universal jurisdiction of the ICC over atrocities 

committed by nationals of non-party States may be opposed by different quarters on different 

grounds. At this juncture, support can be drawn from the Lotus principle/decision. The Lotus 

principle is often used to counter the US reasons for opposing the existence of the ICC.191 The 
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principle was developed in the case of S.S. Lotus (France v Turkey).192 Although the case 

related to the high seas, it has relevance to the universal jurisdiction of the ICC. In this case it 

was decided that if a legitimate interest in exercising jurisdiction can be shown then the burden 

is upon those denying the jurisdiction to prove whether any international legal rule prohibits 

the exercise of the same.193 As Professor Michael P. Scharf pointed out:  

 

In the Context of the ICC, application of the Lotus principle would mean that 

sovereign States are free to collectively establish an international jurisdiction 

applicable to the nationals of non-party States unless it can be shown that this 

violates a prohibitive rule of international law.194 

  

   The US Ambassador for War Crimes David J. Schaffer and Professor Madeline Morris 

vehemently opposed the application of Article 12 incorporating universal jurisdiction195 

arguing that i) that the Lotus principle is now obsolete196 and ii) that the non-assignment 

principle in domestic and private international law means that exercise of jurisdiction over non-

party nationals will amount to prejudice to the rights of obligor State.197 Professor Scharf 

beautifully rebutted those arguments198 with examples that prove, i) that there were recent (at 

the time of Professor Scharf’s writing the Article) ICJ decisions199 including even US 

decisions200 accepting the continuing vitality of the Lotus principle; ii) that the analogy with 

domestic law and private international law has to be drawn very cautiously as there is no 

instance of incorporation of substantive principles like easements, trusts into the domain of 

public international law;201 and iii) that the obligor in the case of ICC is the individual offender 

not the State of the offender’s nationality and there is clear distinction between obliging an 

individual offender and it’s State.202 Accordingly, depending upon this seminal Lotus principle 
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it can be argued that the ICC can exercise jurisdiction over nationals of non-party States. As 

exercising jurisdiction over nationals of non-party States is a significant feature of universal 

jurisdiction, the Lotus principle strengthens ICC’s claim to universal jurisdiction.  

 

NATIONALITY AND UNIVERSAL JURISDICTION OF ICC 

The ICC can only try the nationals of a State, not the State itself.203 The issue of nationality 

becomes more problematic when the perpetrator belongs to a non-party State to the Rome 

Statute and the alleged action takes place in the territory of a non-State party. This issue has 

already been discussed above at length in relation to the Rohingya and Afghan Situation. 

However, there are certain other issues that may complicate the exercise of jurisdiction over a 

national of a non-State party e.g. the meaning of “State of nationality” and “national”, the dual 

nationality of a perpetrator, change of nationality, refugee status204 and Stateless persons,205 the 

discussion of which are beyond the scope of the present article. The present scope and instances 

of application of Article 12 afford quasi-universal jurisdiction to the ICC at its best. However, 

if the ICC can be bestowed with true universal jurisdiction then none of these issues will matter 

any longer as ICC then can try anyone irrespective of their nationality be that one of dual, 

single, changed, refugee etc. 

 

OBJECTIONS TO UNIVERSAL JURISDICTION OF ICC AND THEIR ANSWERS 

Though the Rome Statute as a whole faced strong opposition from States with superior military 

might like the US, China, and India at its very inception, however, there only appears a few 

objections against the universal jurisdiction of the ICC. The main objections against universal 

jurisdiction and their solutions are: 
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(i) Objection: Article 34 of the Vienna Convention on the Law of Treaties states, “A treaty 

does not create either obligations or rights for a third State without its consent”.206  

Based on this Article the USA opposed the Rome Statute arguing that the consent of 

the State of the nationality of the accused is an inevitable requirement.207  

Answer: The answer to this objection is already provided in the discussion on the Lotus 

principle above. The ICC has jurisdiction over the nationals of the non-party States if 

that national commits crime within the territory of a State party. It is not exercising 

jurisdiction over the non-party State/third State for it to raise any objection as such.208   

(ii) Objection: Sensitive political issues will bring pressure on the ICC in general and on 

the prosecutor in particular.209  

Answer: There was immense geopolitical pressure surrounding Palestine’s move to join 

the ICC and the prosecutor’s move for “preliminary examination”.210 Myanmar’s 

political interest was involved when the matter was brought to ICC to try the 

perpetrators for atrocities against the Rohingya population.211 There was evident US 

political influence surrounding investigation of crimes committed by US forces in 

Afghanistan.212 The ICC is getting conversant with sensitive political issues and 

eventually will cope with these sort of pressures, interest and influence. The exercise 

of quasi-universal jurisdiction over Myanmar, the decision on jurisdiction regarding the 

situation in Afghanistan and the progress of the OTP regarding situations in occupied 

Palestinian territory bear testimony to these facts.   

(iii) Objection: There is no duty to prosecute in international criminal law that puts an 

obligation on the ICC to prosecute for and punish for international crimes going beyond 

its territorial jurisdiction.213 

Answer: The Rome Statute has an answer to the objection. In the preamble of the statute 

the contracting parties pledge that “Affirming that the most serious crimes of concern 
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to the international community as a whole must not go unpunished and that their 

effective prosecution must be ensured by taking measures at the national level and by 

enhancing international cooperation”.214 Further the purpose of the Rome Statute is 

putting an end to impunity for those “most serious” crimes.215 Therefore, the crimes 

with which ICC is concerned are of such nature that there is a duty to prosecute for 

them as enshrined in the quoted passages of the preamble above. This duty gets added 

momentum due to the established principles of jus cogens and obligatio erga omnes. 

(iv)  Objection: Universal jurisdiction will overburden the ICC with claims that it may fail 

to meet;216 the non-party State will not co-operate with the ICC to undertake the 

investigation for the crime.217  

Answer: Universal jurisdiction cannot be achieved overnight. It is an incremental 

process. The Rome Statute already contains elements for the accomplishment of 

universal jurisdiction. The pro-active interpretation of those elements has the effect of 

bestowing quasi-universal jurisdiction. It can validly be expected that gradual practice 

of such interpretation coupled with widespread ratification of the Rome Statute will 

eventually strengthen the foothold of ICC to exercise universal jurisdiction over 

nationals of remaining non-party States. Further, the Security Council referral under 

Article 13(b), rightly termed as “Universal Jurisdiction Lite” by Cedric Ryngaert,218 

can also be used positively to bring most outrageous situation within the jurisdiction of 

ICC. The unwilling States can also be compelled through the UN mechanisms to co-

operate with the ICC in investigating the crimes. Meanwhile, the resources of the OTP 

and the Court will continue to grow.  

 

CONCLUDING REMARKS 
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It is apparent that the ICC does not have true or pure universal jurisdiction in a strict sense. But 

given the compelling reasons ensuing from recognised doctrines of International Law and the 

spirit of the Rome Statute and the pragmatic reasons of having a true International Criminal 

Court safeguarding the rights of the victims and acting as a major deterrent to the abhorrent 

crimes it can be said with conviction that the ICC should be granted true universal jurisdiction. 

Although there are claims that the ICC has so far exercised its jurisdiction in a biased way,219 

effectively targeting African States and ignoring allegations of war crimes committed by 

members of Western States, these claims are exaggerated; according to David  Bosco “there is 

little evidence that the prosecutor's office is animated by a political or ideological agenda, or 

that it has operated without regard to the relevant law and evidence”.220 The words of Hale and 

Ranking provide further support when they welcomed the ICC decision on jurisdiction in the 

Rohingya situation and said that “most important was its normative value – namely that it 

demonstrated a willingness to adhere to the law over politics and apply international criminal 

law as a ‘standard’”.221 

   However, it can be said that the ICC does have quasi-universal jurisdiction over nationals of 

non-State parties if the conduct in question is committed within the territory of a State party by 

virtue of Article 12(1)(a). The interpretation of “Conduct committed within the territory of a 

State party” can be very instrumental in this regard as already demonstrated by the ICC in the 

Rohingya situation and in the case of Islamic Republic of Afghanistan. Alongside liberal and 

purposive interpretation by the ICC of its jurisdiction, jurisdictional claims could also be 

secured through a revision of the Article 12(1)(a) of the Rome Statute to consolidate the 

existing quasi-universal jurisdiction of the court in the following manner:  
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(a) The State on the territory of which the conduct in question occurred or, 

[the state on the territory of which the perpetrator is found]222 or, if the crime 

was committed on board a vessel or aircraft, the State of registration of that vessel 

or aircraft; 

 

 

   This will allow the ICC to try an individual of a non-party State provided they are found 

within the territory of a State party irrespective of them committing the alleged offence in the 

territory of a State party. This will retain the territorial link that exists in quasi-universal 

jurisdiction, will broaden the scope of quasi-universal jurisdiction and will pave the road 

towards bestowing true universal jurisdiction to the ICC. This will amount to a ‘systematic 

integration’, as Galand suggests, of the Rome Statute to ensure its applicability to non-party 

States.223  

   Further, it should not be forgotten that vesting Universal jurisdiction to the ICC also depend 

upon the Court’s interpretation of the Rome Statute. Interpretation is crucial in this respect. It 

is through interpretation that the Court has been able to prove quasi-universal jurisdiction of 

ICC. Hence, it is expected that over time, the court will decide on issues like the Statehood of 

Palestine for the purpose of Rome Statute, which will empower the Court further and make it 

the final arbiter of its own jurisdiction so to disallow political considerations to delimit the 

vicinity of its jurisdiction.  

____________ 
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