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K ey questions concer ning the human rights and environment debate
An introduction

By Franz Xaver Perrez, Head of Section, Global Affairs, International Division, Swiss
Agency for the Environment, Forests and Landscape

Human rights became a focus of international law long before environmental concerns did.
While the United Nations Charter of 1945 marked the beginning of modern international
human rights law, the Stockholm Declaration of 1972 is generally seen as the starting point of
the modern international framework for environmental protection.*

Despite their separate beginnings, human rights law and environmental law have an important
element in common: they are both seen as a chdlenge to, or limitation on, the traditional
understanding of state sovereignty as independence and autonomy.? However, while the
traditional debate on sovereignty has conceived of human rights and environmental law as
limitations on, or even as threats to, the State’'s freedom and independence, a more
contemporary approach recognizes that protecting both human rights and the environment
does not limit the State’s sovereignty, but rather provides an expression of this sovereignty.?
Moreover, from today’ s perspective, it seems obvious that human rights and the environment
are inherently interlinked, as the life and the personal integrity of each human being depends
on protecting the environment as the resource base for al life.

It is therefore not surprising that the internationa community is addressing the linkages
between human rights and environmental rights. The relationship between the quality of the
human environment and the enjoyment of basic human rights was first recognized by the UN
Genera Assembly in the late 1960s.* In 1972, the United Nations Conference on the Human
Environment (UNCED) made adirect link between the environment and the right to life.> Ten
years later, the World Charter on Nature explicitly referred to the right of access to
information and the right to participate in environmental decision-making.® And a decade
after that, in 1992, the Rio Declaration acknowledged the right to a healthy and productive
lifein harmony with nature and the right of access to environmental information and of public
participation in environmental decision-making.” Most recently, however, the 2002 World
Summit on Sustainable Development in Johannesburg simply acknowledged the
considéaration being given to the possble relationship between environment and human
rights.

! saNDs, Principles of International Environmental Law, 292ff (2003).

2 See generally: FRANZ XAVER PERREZ, COOPERATIVE SOVEREIGNTY: FROM INDEPENDENCE TO
INTERDEPENDENCE IN THE STRUCTURE OF | NTERNATIONAL ENVIRONMENTAL LAW 46-64 (2000), W.
Michael Reisman, Sovereignty and Human Rights in Contemporary International Law, 84 AJIL 866
(1990).

® PERREZ, COOPERATIVE SOVEREIGNTY, supra note 2, at 331-343.

* UNGA Resolution 2398 (XX11) (1968).

5 Declaration of the United Nations Conference on the Human Environment, Preambular para. 1 and
Principle 1, reprinted in: 11 1.L.M. 1416 (1972).

& World Charter for Nature, paras 15-16, 23, available at:
http://www.un.org/documents/ga/res/37/a37r007.htm.

" Rio Declaration on Environment and Development, Principles 1 and 10, reprinted in: 31 1.L.M. 876
(1992).

& Johannesburg Plan of Implementation, § 169, available at: http://www.johannesburgsummit.org. For
ashort overview and discussion of the results of the WSSD, see generally: Franz Xaver Perrez, The
World Summit on Sustainable Development: Environment, Precaution and Trade - A Potential for
Success and/or Failure, in: 12 REVIEW OF EUROPEAN & INTERNATIONAL ENVIRONMENTAL LAW
(RECIEL) 12-22 (2003).




The linkage between human rights and environmental concerns embrace at least three
dimensions:

- The right to a hedthy environment is a fundamental part of the right to life and to
personal integrity.

- Environmental destruction can result in discrimination and racism.® Thus, socidly and
economically disadvantaged groups seem to live more often than other groups do in areas
where environmental problems pose areal threat to human health.

- Procedural human rights such as access to information, access to justice and participation
in politica decison-making are often cruciad for ensuring policies that respect
environmental concerns.

However, while the linkage between human rights and environmental concerns seem to be
obvious, the issue of linkages does raise a number of useful and legitimate questions:

- Would a focus on environmental rights as human rights not imply a shift of paradigm
away from the recognition that the environment has its own value independent of its
utility for humans and towards a purely anthropocentric approach to the environment?*°

- What are the benefits from a human-rights perspective to adding environmental concerns
to the traditional human rights concerns? Is there not arisk that the limited resources that
are available for protecting basic human rights will become too widely dispersed?

- What are the benefits from an environment perspective? Do those concerned with
international environmental policy-making have the time and resources to enter the
human rights debate, or should they instead focus their resources on core environmental
challenges?

- Are there benefits from an overall perspective, eg. with regard to institutional or
governance i ssues?

The Geneva Environment Network (GEN) organized a roundtable in March 2004 on Human
Rights and the Environment to address these important questions and concerns. First, Yves
Lador gave an overview of the concept of environmenta human rights. He stressed that
human rights cannot be protected unless the environment people live in is also protected, and
that environmenta rights can often be implemented properly only when human rights are
respected. The two areas of human and environmental rights are inherently linked and should
therefore be approached in a coherent and co-ordinated way.

Next, Marc Pallemaerts demonstrated through the example of the Aarhus Convention the
“proceduralization” of environmental human rights. Proceduralizing environmentd rights can
enable substantive environmental rights to enter the human rights debate through the back
door. Philippe Sands then provided an overview of how international courts have addressed
environmental human rights. By addressing environmental concerns, these courts have had to
balance environmental interests with competing interests.

® Concerning environmental discrimination, see e.g: GUNTHER BAECHLE, VIOLENCE THROUGH
ENVIRONMENTAL DISCRIMINATION (1999); P. Mohai and B. Bryant, Environmental Injustice: Weighing
Race and Class as Factorsin the Distribution of Environmental Hazards, 63 U. CoLo. L. REv. 921-32
(1992)

19 Concerning different anthropocentric and non-anthropocentric environmental ethics, see generally:
R. ELLIOT (ed.), ENVIRONMENTAL ETHICS (1995); Jens Petersen, Anthropozentrik und Okozentrik im
Umweltrecht, 83 ARSP 361 (1997).



Jona Razzague presented the results of case studies of how environmental human rights have
been implemented at the nationa level in India, Bangladesh and Pakistan. In al three
countries, the national courts have taken an active role in confirming that the right to life
includes the right to a healthy environment. Finally, Stefano Sensi offered an overview of how
the official human rights bodies have addressed environmental concerns and environmental
human rights.

Following the presentations, the roundtable participants discussed how and whether the
“proceduralization” of environmental human rights could offer the best opportunity for
promoting the mutual supportiveness between environment and human rights policies.
Focusing on substantive environmental human rights such as a right to a clean environment
could hardly replace the adoption of clear and concrete environmental rights and standards.
However, procedura human rights such as the access to information, access to justice and
participation in decision-making can clearly facilitate and advance efforts for protecting the
environment.

At the same time, effective environmental policiesthat prevent the deterioration of the natura
resource base upon which people depend are a crucia precondition for assuring that we can
benefit from our basic human rights. Linking environmental and human rights concerns may
encourage increased public attention and facilitate pressure on governments to act. At the
same time, athough bringing environmental rights into the human rights context will not
necessarily strengthen purely environmenta concerns, it can ensure a better balance between
environmental concerns and other interests such as social or economic rights.



The challenges of human environmental rights

By Yves Lador, Earthjustice Permanent Representative to the UN in Geneva™

The link between human right and the environment was one of the hot issues at the
Johannesburg World Summit on Sustainable Development (WSSD) in 2002. Discussions of
this linkage have increasingly become a feature of colloquiums and seminars. Is this more
than just a fashionable new trend? And has the issue become sufficiently serious to justify
devoting time and energy to it?

I will answer these questions with three arguments:

1. The importance of linking human rights and environmental protection is confirmed by
evidence in the field. The issue has not received the attention it deserves, but it can no longer
beignored.

2. The way indtitutions at the national and international levels are organized, with strong
limitations on their territorial reach and mandates, helps to explain why the human rights —
environment link has not been fully explored. This can no longer continue because this
linkage challenges how today’s societies are organized as well as the legitimacy of their
authorities.

3. The human rights - environment link can no longer be treated as just an interesting, but
marginal, question. It is becoming an issue in its own right. We are at a turning point today,
and national authorities and international organizations are starting to consider the issue
serioudly.

Linking human rightsand environment: reality knocks at the door

To see how human rights and environmental protection are closely interconnected in the real
world, we can consider the relevant example of the rural community of Rincon’i, in Paraguay,
where 600 tons of expired pesticide-treated seeds containing a living, laboratory-produced
organism had been dumped. As reported by the International Union of Food and Agriculture
and related Workers (IUF):

Julio Chévez owns just over a hectare in Rincon’i, but he lives in Ybycui, the
nearest town. This may be the reason why he did a deal with a US citizen, Eric
Lorenz, representing Delta & Pine Paraguay Inc, and the Company Manager,
Agronomist Nery Rivas.

Thefirst truck had rumbled into Rincon’i early in the morning, in late November
1998, loaded with sacks of cottonseed produced by the US-based Delta & Pine
Land Co, and imported by Delta & Pine Paraguay Inc. It had atotal of 1,000 22-
kilo sacks, and some laborers had come adong to unload them onto Chéavez's
land. The sacks were taken off the truck and placed in piles.

Neighbors were both surprised and curious, and asked Chavez what was going
on. He said the sacks contained expired cottonseed (i.e. it was no longer viable)
that was being going to be mixed into the soil asfertilizer.

™ The author is expressing his own views



More trucks came on the following day, and this time some people in the village
helped to unload them for a small payment. Several men, women and even
children worked for 12 hours with no protective clothing, and no one derted
them to the risks they were running. They could not even understand the
warnings printed on the sacks because they were written in English.

The piles of seeds grew inexorably, and the place was aready beginning to give
off a nauseating smell. Inevitably, it then began to rain and the whole area was
gripped by a damp, putrid odor. Those living closest to the scene were aready
complaining that the stench was giving them headaches, and at night it was so
bad that they could not get off to sleep.

The days passed, and more and more trucks unloaded thousands more sacks of
seed, but when the villagers noticed strange, painful scars like burns appearing
on their hands and arms and elsewhere, those who had unloaded the sacks at the
beginning decided that enough was enough.

More and more people in Rincon'i were now fdling ill, and dozens were
suffering from severe headaches, nausea, diarrhoea, general weakness, insomnia
and vertigo. Only 150 meters from Julio Chavez' s plot of land stood the Federico
Bécker School which was attended by 262 pupils. To get there, children who
lived in the northern and eastern parts of the catchment area had to use a route
that went straight past the contaminated land. Their parents stopped sending their
children to school because the buildings were close to what everyone now knew
were the source of their ailments: the Delta & Pine seeds.™

This case illustrates al too clearly how environmental degradation can start with a violation
of ahuman right, the right to know. The inability to have an ecologically hedthy environment
violates other rights as well, such as the right to health or to food and even has consegquences
for children who can no longer gain access to education.

We could consider many — too many — other examples.™®* We can hardly imagine an environ-
mental issue not having a human rights dimension. Too often the lack of consideration for this
dimension leads to particularly dramatic situations:

In 1984, nearly 400 Maya Achi Indians were tortured, raped and slaughtered by
the Guatemalan army for resisting a World Bank-financed dam that ultimately
flooded their homeland. During the same year, a Union Carbide chemical plant
in India released a toxic cloud, killing more than 3,000 people and maiming
hundreds of thousands. Two years later, in Chernobyl, Ukraine, a nuclear power
plant disaster left more than 1.5 million people with radiation-related illnesses.
Ranching interests murdered trade union leader Chico Mendes in 1988 because
he spearheaded a campaign of rubber tappers to safeguard the Amazonian
rainforest that is essential to the tappers’ lives and livelihoods. In 1995, Nigeria's
military regime executed Ogoni environmenta activist Ken Saro-Wiwa for
protecting his people’s health and food resources for oil pollution by Shell and
other ail corporations.

12 Carlos Amorin, Las Semillas de la Muerte, REL-UITA, Montevideol, 1999, (Seeds of death, UITA
tranglation)

13 |_yuba Zarsky, Human Rights and the Environment, Conflict and Norms in a Globalizing World,
Earthscan, London, 2002,



(...) Whether it is chemical contamination in India, nuclear disaster in Ukraine or
murder to protect natural resources in Nigeria and in Burma, it is impossible to
distinguish the environmental implications from the violations of human rights.**

Although al of these terrible descriptions underline the urgency to consider this link, it must
not be seen as limited to violations of people and degradations of the environment. This link
isalso intricately tied to issues that are at the heart of today’ s most important challenges, such
asrisk prevention and management.

Risks and changesin scale and nature

Societies have aways had to face threats and to live with risks. Today, however, risks have
changed in both nature and in magnitude. As the French researcher Frangois Ewald describes
it, after the paradigm of the nineteenth century, where risk is approached on the basis of
personal responsibility, and after the paradigm developed in the twentieth century, which is
based on socia solidarity, today’s paradigm involves taking the precautionary approach to
new uncertainties.’

Following the German sociologist Ulrich Beck’s famous book on the “risk society”*®, we can
identify some of these changes in the nature and magnitude of risk.

Losses and damages caused by accidents or disasters can now become global and even
irreversible. The Chernobyl disaster had an impact on a whole continent. It also has had a
very long impact over time; estimates about the time needed to clean up the damaged nuclear
plant extend up to a century. The debate is aso very intense on how exposure to constant
radiation, especialy in food, can affect the heath of people and especially of children. The
fact that reports have been censored, that scientists have been prevented from continuing their
research on such topics and that one has even been sent to jail in Belarus, indicates that this
new dimension of risks and disasters in time and space is at the root of some of Europe's
present very worrying violations of human rights.*’

Many risks can illustrate how problems are changing in scale. Climate change is global and
affects the whole biosphere. The contamination of crops or other plants by geneticaly
modified organisms could become irreversible in some cases. The loss of biodiversity can be
simultaneously both aloca problem and a globa one. Thelist could be continued and be very
long.

Besides a change of geographic scale, risks can aso create big inequalities between
territories.”® All areas are not affected by risks in the same way. Researchers are accumulating
evidence that poor areas are suffering from environmental disadvantages in a higher
proportion than wealthier places. Socia risks and environmental risks have a tendency to
accumulate. This trend is aggravated when such an accumulation of risks or when accident
differentiates territories in an irreversible way. In human rights terms, this environmental
challenge is called “environmental justice.” It was brought to light by the claim of the Afro-
American community in the United States that dangerous industrial plants or wastes dumps

14 Jed Grerr and Tyler Giannini, Earthrights, Linking the Quests for Human Rights and Environmental
Protection, Earthrights International, Bangkok/Seattle/Washington, 1999,

!> Francois Ewald, Histoire de |’ Etat-Providence: |es origines de la soidarité, Grasset, Paris, 1996

'8 Ulrich Beck, Risk Society : towards a new modernity, Sage, London, 1992

7 Guillaume Grandazzi, Frédérick Lemarchand, Les silences de Tcher nobyl, Autrement, Paris, 2004, et
Wiladimir Tchertkoff, Controverses nucléaires, documentaire, Suisse, 2003

18 \/alérie November, Les territoires du risque, Peter Lang, Berne, 2002,



were disproportionately located in their neighborhoods.™ Such territorial differences are now
being identified in other parts of the world and show severa patterns of environmental
discriminations, based, for example, on social situation, race or gender.20

Risks are aso a good indicator that today’s problems and challenges tie together human and
non-human factors. Natural disasters are rarely just natural. Our daily life relies on amix of
natural ecosystems, technical systems and socid and political systems. We face phenomena
where human and non-human dynamics are closely interrelated. The usud divisions between
social, natural and technical sciences or between scientific and political institutions are now
obstacles to a more comprehensive understanding of these dynamics and to having suitable
tools to act on them. We are entering the twenty-first century with till too many tools,
principles and habits of the nineteenth. The separation, and sometime the opposition, that has
developed between environmenta issues on the one hand and justice and human rights ones
on the other is part of this problematic and handicapping heritage.

Institutional change

All the threats mentioned above affect individuas directly. But individuas cannot rely just on
their own direct access to the environment to foresee these threats. They need ingtitutions to
tell them what air they are breathing, or what water they can drink. The actions required for
one's livelihood, which are individual ones by nature, can only come now from collective
action. It is therefore a necessity for individuals to have access to information in order to take
persona decisions and to be able to take their responsibilities. Thus the importance of the
right to know and of an understanding of how decisions are made.

Science cannot be seen any more as the only source of responses to threats and risks. It isalso
a source that produces these threats. Therefore, its position in society and its legitimacy has
changed. It cannot pretend to act like the only solution provider. Its relationship with political
ingtitutions and with citizens must acknowledge its new responsibilities.

In these changes, the relation between States and their citizens must aso progress towards
more trust, more transparency and more participation. States need to be helped by individuals
in their task of fulfilling their mandate of protecting the lives of their citizens and inhabitants.
The complexity of environmental matters obliges State authorities to rely aso on citizens to
share information on what is going on in the field and to build collective knowledge on
environmental challenges. Such cooperation is aso needed to implement national and
international environmental law. More and more actors are beneficiaries of the preservation of
the environment through laws and policies. They adso bear some responsihilities in the
development of an “enabling environment” for the State to fulfill its environmental task.

By contrast, on too many occasions it has been shown that when authorities are not fulfilling
thisvery basic rolein thefield of environmental rights, the relationship of trust which is at the
root of any “living together” can be lost, thereby increasing the feeling of insecurity and
undermining the authorities’ credibility and legitimacy.

Environmental rights issues are part of today’s challenge for preserving the Rule of Law.
Human rights are a necessity for implementing environmental laws and the same
environmental laws contribute to the protection of human rights.

19 Toxic Wastes and Race in the United States, Commission for Racial Justice, United Church of Christ,
New york, 1987,

20 poor areas 'have more pollution’, BBC News,14 January, 2004,
2 Bruno Latour, Politiques de la nature : Comment faire entrer les sciences en démocratie, La
Découverte, Paris, 1999

10



Such a challenge for scientific, legal and political institutions is not new and dates back to the
emergence of environmental issues. Earthjustice’ s first and very well known case in 1971
concerned the preservation of Minera King Valey, next to Sequoia National Park, in
Cdlifornia, from being destroyed by a ski resort to be built by Disney. In this long case, the
critical question of the “ standing” of an environmental organization to sue went all the way up
to the US Supreme Court. Although the Court did not accept al of the environmental
organizations, the case eventually turned out to be an important victory for the
“conservationists’. In thisfundamental human rights question of accessto justice, it wastime
for the judiciary to consider how to meet the new environmental challenge. As Justice
Blackmun wrote in his the dissenting opinion in this case®:

“ The case poses (...) significant aspects of a wide, growing, and disturbing
problem, that is, the Nations' and the world's deteriorating environment with
its resulting ecological disturbances. Must our law be so rigid and our
procedura concepts so inflexible that we render ourselves helpless when the
existing methods and the traditional concepts (...) do not prove to be entirely
adequate of new issues?

Changes have started

Changes have started and our exchange of views at the Geneva Environment Network
roundtable provided a good picture of them. In his contribution, Mr. Stephano Sens
mentioned that the first action of the UN human rights bodies was taken by the Commission
on Human Rights' expert body — the Sub-commission —in 1990, when it appointed a Special
Rapporteur to do a study on human rights and the environment. The last Report of this Special
Rapporteur, in 1994, included a Draft Declaration of Principles on Human Rights and the
Environment. After receiving this Report from its Sub-commission, the Commission did not
really act on this link until the World Summit on Sustainable Development (WSSD) in
Johannesburg in 2002.

If the UN Charter-based bodies have not progressed as much as was hoped, the most serious
progress during the same period has come from the judiciary. As Philips Sands described it,
even a Court such as the European Court of Human Rights, which has no provisions explicitly
relating to environmental protection in the European Convention on Human Rights, has
developed a modest but real jurisprudence, recognizing “environmental human rights’. The
most spectacular judicial developments have come from Asia, in countries like India, Pakistan
and Bangladesh, where public interest procedures have brought the Supreme Courts of these
countries to decide on cases relevant to environmenta rights. As Joanna Razzague
underlined: “the recent trend of case law suggest that it is difficult to have a clear-cut division
between human rights cases and environmental cases.”

Thejudiciary has been left dmost aone at the forefront of thisissue for too long. But changes
are coming also from the political and legidative side and we can mention just afew.

At the national level, some 110 countries have included in their constitutions some provisions
making an obligation to the State to ensure a healthy environment to its citizens and granting
rights to them.

8 US Supreme Court ruling in Sierra Club v. Morton on April 19, 1972

2 Tom Turner, Wild by Law, The Serra Club Legal Defense Fund and the Placesit has Saved, Sierra
Club Legal Defense fund, San Francisco, 1990, 154 p.

% Earthjsutice, Issue Paper : Material for the 60" Session of the UN Commission on Human Rights,
San Francisco, 2004, 80 p
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The most crucial development was the adoption in 1998 in the Danish city of Aarhus by the
UN Economic Commission for Europe (UNECE) of the Convention on access to information,
public participation in decision-making and access to justice in environmental matters (the so-
caled Aarhus Convention). Even if this Convention concentrates only on procedural rights
and is limited to the UN European Region, its impact is much wider and concerns all
continents. The Convention is open for accession by Sates who are outside the UNECE
region. It also influences the agenda of other regional forums and international environmental
discussions. The Aarhus Convention is an environmental law instrument, but its Compliance
Committee can receive communications from the public and can very well be added to the list
of conventional mechanisms supervising the implementation of human rights law. Marc
Pallemaerts described this very important instrument in his “proceduralization of
environmental rights’.

The World Summit on Sustainable Development in 2002 has adso played a crucid role. This
was not immediately obvious in Johannesburg. Many delegations, both governmental and
non-governmental, left the Summit with a feeling of disappointment concerning the very
modest inclusion of the human rights — environment link in the Johannesburg Plan of
Implementation. But this small paragraph has provided the basis on which the Commission on
Human Rights ahs been able to start again the consideration of thelink.

The Commission on human rights

In its 2003 Session, the Commission adopted a resolution tabled by Costa Rica, as follow-up
to the WSSD, requesting the Office of the High Commissioner of Human Rights (OHCHR)
and the United Nations Environmental Programme (UNEP) to continue to coordinate their
efforts in capacity-building activities for the judiciary. In addition, the resolution requested
the Secretary-General to submit a report “on the consideration being given to the possible
relationship between the environment and human rights and to transmit a copy of that report
to the Commission on Sustainable Development.”

Following this resolution and the role the Commission has played in overseeing human rights
promotion and protection in relation to environmental questions and sustai nable development,
a Decison was tabled by Costa Rica, Switzerland and South Africa as a cross-regiona
initiative. It was adopted without a vote adopted on 21 April 2004.

The Decision asks the OHCHR and UNEP to coordinate their efforts in capacity building
activities. Thislink between the two ingtitutions is very important. The Decision & so requests
that the report of the OHCHR on the relationship between the environment and human rights
as part g; sustainable development, presented at the 2004 session, be updated for the 2005
Session.

The Commission has aso renewed for three years and for the third time the mandate of the
Speciad Rapporteur on the adverse effects of the illicit movement and dumping of toxic and
dangerous products and wastes on the enjoyment of human rights. Ms. Fatma-Zohra Ouhachi-
Vesdy has now finished her term and the Chair of the Commission will nominate a new
expert to fulfill this mandate of Specia Rapporteur.?®

The Commission has also introduced a new issue by adopting a decision urgently calling
upon the Sub-Commission on the Promotion and Protection of Human Rights to prepare a
report on the legal implications of the disappearance of States for environmental reasons,

% E/CN.4/RES2003/71
21 E/CN.4/DEC2004/119
% E/CN.4/RES2004/17
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including the implications for the human rights of their residents, with particular reference to
the rights of indigenous people.?’

We can see that these steps are still very modest compared to the needs and challengesin the
field of environmenta rights described above. Nevertheless, the inclusion of the human rights
implications of the disappearance of States for environmenta reasonsis a sign that the reality
is knocking very strongly at the door of political ingtitutions. The real challenge for them is
now to develop the tools and mechanisms that will, a the end of the day, give the people of
Rincon’i their basic rights, in particular the right to remedies and to rehabilitation, so that they
can finally wake up one morning with their area cleaned-up, free from its poisonous threat
and ecologically healthy.

2 E/CN.4/DEC2004/122
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Proceduralizing environmental rights: the Aar hus Convention on
Access to I nformation, Public Participation in Decision-M aking and
Accessto Justicein Environmental Mattersin a Human Rights
Context

By Marc Pallemaerts, Professor of Environmental Law,
Vrije Universiteit Brussel & Université Libre de Bruxelles, and
Chairman of the Meeting of the Parties to the Aarhus Convention

Substantive and procedural environmental rights

While the well-known Principle 1 of the Stockholm Declaration has inspired many national
congtitutional provisions since the early 1970s recognizing the right to environment as a
fundamental right under domestic law,* that right has not to date been transposed into a
binding rule of international law of universal application.® In 1986, the Experts Group on
Environmental Law of the World Commission on Environment and Development (WCED),
noting that the right to a healthy environment could not yet be considered "a well-established
right under present international law",* proposing to fill this gap by including in a set of
universal legal principles on environmental protection and sustainable development, which it
drafted with a view to their eventual incorporation in a global, legally binding instrument, a
provision stipulating that "[a]ll human beings have the fundamental right to an environment

adequate for their health and well-being."*

This proposal was endorsed by the World Commission in its fina report, in which it
recommended the € aboration, within the framework of the United Nations, of a universal
declaration and, subsequently, a world convention, codifying the general principles of
international environmenta law and including a human rights provision as proposed by the
Expert Group. Such a convention, however, never saw the light of day.

The issue of the relationship between environment and human rights was again taken up by
the United Nations during the preparatory process of the UN Conference on Environment and
Development (UNCED). After some preliminary discussons in 1989, the UN Sub-
Commission on Prevention of Discrimination and Protection of Minorities, “affirming the
inextricable relationship between human rights and the environment” and referring to “new
trends in international law relating to the human rights dimension of environmental
protection”, decided in August 1990 to initiate a study on the subject and appointed a Speciad
Rapporteur.>* This decision was endorsed by the Commission on Human Rights and later by
the General Assembly, which adopted an important resolution in December 1990 in which it
urged the Commission to continue its study and to report to the UNCED Preparatory
Committee. In this same Resolution 45/94, the General Assembly, apparently inspired by the
language of the WCED proposal, also "recognize[d] that all individuals are entitled to live in

% For an overview of such constitutional provisions, see, e.g., the report of the UN Commission on
Human Rights, Human Rights and the Environment, UN Doc. E/CN.4/Sub.2/1994/9, Annex I11.

%! For amore detailed discussion of this question, see M. D&eant-Pons & M.
Pallemaerts, Human Rights and the Environment, Council of Europe Publishing,
Strashourg, 2002, 326 pp.

%2 Experts Group on Environmental Law of the World Commission on Environment and Devel opment,
Environmental Protection and Sustainable Development: Legal Principles and Recommendations,
Graham & Trotman/Martinus Nijhoff, London/Dordrecht/Boston, 1986, p.40.

% hid., p. 38.

% Resolution 1990/7, 30 August 1990.
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an environment adequate for their health and well-being."*® This resol ution, adopted without a
vote, seemed to open the prospect of including similar language in the instrument on the
“general rights and obligations of States in the field of the environment”*® which was due to
be adopted by UNCED two years | ater.

Notwithstanding the General Assembly resolution and the initiatives of the Commission on
Human Rights and its Sub-Commission, whose Specia Rapporteur submitted a preliminary
report in August 1991, UNCED itself did not explicitly affirm the human right to a healthy
environment. No provision of the Rio Declaration explicitly addresses human rights. The
Declaration does, however, contain a few provisions which have some relevance to the issue.
As we know, Principle 1 states that human beings are “entitled to a healthy and productive
life in harmony with nature.” Compared with Principle 1 of the Stockholm Declaration, the
reference in Rio to a vague entitlement to live “in harmony with nature” tends to water down
the human rights dimension of environmenta protection.

While no progress was made at Rio with respect to the recognition of a substantive human
right to a healthy environment, the Rio Declaration does recognize, in its Principle 10, the
need for public access to environmental information, public participation in environmental
decision-making and access to justice, which can be viewed as procedura rights deriving
from this substantive right. Principle 10 initiated a globa movement towards the further
elaboration and affirmation, in both soft law and hard law, of procedura environmental rights
— or should we rather say a movement towards the proceduralization of environmental rights,
as a subdtitute for the firm recognition of the substantive human right to a healthy
environment?

After Rio, the United Nations human rights bodies continued their work on the relationship
between environment and human rights, but without any substantive results so far. In her
1994 final report to the Sub-Commission on Prevention of Discrimination and Protection of
Minorities,*” the UN Special Rapporteur expressed the hope that it would "help the United
Nations to adopt (...) a set of norms consolidating the right to a satisfactory environment."*
Ten years later, this still seemsto be adistant prospect.

Indeed, at the 2002 World Summit on Sustainable Development (WSSD) in Johannesburg, it
proved impossible to move beyond a general clause in the Programme of Implementation
affirming that "respect for human rights and fundamental freedoms, including the right to
development, as well as respect for cultura diversity, are essential for achieving sustainable
development and ensuring that sustainable development benefits all."** An EU proposa to
"acknowledge the importance of the interrdationship between human rights promotion and
protection and environmental protection for sustainable development"* was watered down

* UN General Assembly Resolution 45/94, 14 December 1990.

% UN General Assembly Resolution 44/228, 22 December 1989.

3" Human Rights and the Environment, Final report prepared by Mrs. Fatma Zohra K sentini, Special
Rapporteur, UN Doc. E/CN.4/Sub.2/1994/9.

* |bid., para. 261.

% Plan of Implementation of the World Summit on Sustainable Development (Pol), paragraph 5. Cf.
ibid., paras 62(a) and 138.

40 UN Doc. A/CONF.199/L.1, 26 June 2002, paragraph 152. Cf. EU Council Conclusions, 'From
Monterrey to Johannesburg: Preparation for the World Summit on Sustainable Devel opment’, 30 May
2002, EU Council Doc. 8958/02 (Presse 147), p. 12, paragraph 6.5. The EU proposal was inspired by
the conclusions of an expert meeting organised jointly by UNEP and the Office of the High
Commissioner for Human Rights (OHCHR) at the request of the UN Commission on Human Rights
(Decision 2001/111) in January 2002 and suggested that the WSSD “invite further consideration of
these issuesin the relevant fora, including by continued cooperation between UNEP and UNHCHR”.
See Human Rights and the Environment, Conclusions of a Joint OHCHR-UNEP Meeting of Experts on
Human Rights and the Environment, Geneva (January 2002), UN Doc. HR/PUB/02/2.

15



into a clause merely "acknowledging the consideration being given to the possible
relationship between environment and human rights, including the right to development".** In
view of earlier normative pronouncements by the UN General Assembly and other UN
bodies, this can hardly be viewed as progress.

Nevertheless, the Commission on Human Rights, at its first session following the WSSD,
adopted a new resolution on the subject of “Human rights and the environment as part of
sustainable development”. It requested the Secretary-Genera to submit a report on this issue
to its next session, while at the same time “noting” the entry into force of the Aarhus
Convention and “encourag[ing] al efforts towards the implementation of the principles of the
Rio Declaration on Environment and Development, in particular principle 10, in order to
contribute, inter aia, to effective access to judicial and administrative proceedings’.* The
Secretary-General’s report, submitted to the 60" session of the Commission,” only resulted in
a procedural decision requesting the UN High Commissioner for Human Rights and the
United Nations Environment Programme (UNEP) “to continue to coordinate their efforts in
capacity-building activities’ and deferring further consideration of “the relationship between
the environment and human rights as part of sustainable development” to its next session in
2005.* While the universal debate on the scope and recognition of a substantive human right
to a hedthy environment has continued in various United Nations bodies and conferences
ever since Stockholm, it till seemsfar from a successful conclusion.

Regional instrumentsin Africa, the Americas and Europe

Developments at the regional level have been somewhat more promising. The rest of this
paper will focus on the most comprehensive effort for the establishment of international legal
standards in the field of environmental rights so far, the 1998 Aarhus Convention on Access
to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, negotiated within the framework of the UN Economic Commission
for Europe (ECE). But it would be eurocentric to mention only that pan-European regional
agreement, however important it is. It should be mentioned that, long before the Aarhus
Convention was negotiated, there were dready two regiona legal instruments for the
protection of human rights which contained areference to the right to environment.

The African Charter of Human and Peoples’ Rights, adopted in Algiers on 26 June 1981,
provides that "[a]ll peoples shall have the right to a genera satisfactory environment
favourable to their development.” (art. 24) It should be noted that this provision does not
actualy recognize the right to environment as an individual human right, but rather as a
collective right, vested in peoples. This, however, did not prevent the African Commission on
Human and Peoples Rights, in a recent case concerning the violation of this article in
conjunction with other provisions of the African Charter, to interpret it as imposing
obligations on states parties in respect of individuals as well as communities. In October
2001, the Commission held:

"The right to a genera satisfactory environment, as guaranteed under Article 24 of
the African Charter or the right to a healthy environment, as it is widely known, (...)
imposes clear obligations upon a government. (...) The right to enjoy the best
attainable state of physical and mental health enunciated in Article 16(1) of the
African Charter and the right to a general satisfactory environment favourable to

“1 Pol, paragraph 169 (emphasis added).

“2 Resolution 2003/71, 25 April 2003, UN Doc. E/CN.4/2003/135, p. 260, 8" preambular para. & para
6 (emphasis added).

“3 UN Doc. E/CN.4/2004/87, 6 February 2004.

“4 Decision 2004/119, 21 April 2004, UN Doc. E/CN.4/L.11/Add.7, p. 83.
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development (Article 16(3)) already noted obligate governments to desist from
directly threatening the health and environment of their citizens."*

The relevant provision of the Additiona Protocol to the American Convention on Human
Rights in the Area of Economic, Social and Cultural Rights, adopted in San Savador on 17
November 1988, for its part, is more straightforward in its formulation. Unlike the African
Charter, it does explicitly recognize an individual right, as it stipulates that "[e]veryone shall
have the right to live in a healthy environment and to have access to basic public services."
(art. 11) The conceptual link this provision implicitly establishes between the right to a
minimal environmental quality and that of access to basic public services appears strikingly
relevant in this age of increasing privatization of common property resources and essential
public services.

At the European level, the right to a healthy environment was first explicitly recognized in the
operative provisions of an international legal instrument by the Aarhus Convention signed in
1998. However, it should be noted that, when the ECE decided to elaborate a legally binding
international instrument on environmenta rights after the Rio Conference, it chose to focus
exclusively on the implementation of the procedurd rights set out in Principle 10 of the Rio
Declaration. Accordingly, the mandate of the working group established by the ECE
Committee on Environmenta Policy in January 1996 to prepare a draft convention on access
to environmental information and public participation in environmenta decision-making did
not contain any reference to the substantive right to a healthy environment.*” Nevertheless,
negotiators eventualy agreed to include both in the preamble and in the body of the draft
convention provisions referring to this substantive right.

Analysis of the Aarhus Convention: linking substantive and procedural rights

The Aarhus Convention on Access to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters™ was signed by 35 member states of the ECE
and by the European Community at the “Environment for Europe” ministerial conference in
Aarhus on 25 June 1998. It entered into force on 30 October 2001, following ratification by
16 states. The Convention now has 27 contracting parties, most of them countriesin transition
from Central and Eastern Europe and Central Asia and the Caucasus. Although the
Convention was negotiated in a pan-European forum, within the framework of a political
process for environmenta cooperation in Europe which includes al former Soviet republics
in Europe and Asia, as well as the United States and Canada, it was not conceived as an
exclusively European instrument, as it is open for accession by any member state of the
United Nations "upon approva by the Meeting of the Parties." Thus far, however, no non-
European state has expressed interest in becoming a party to the Aarhus Convention. The
United States and Canada, though full members of ECE, elected not to participate in the
negotiations and have stayed outside the Aarhus regime since its inception.* Ironicaly, the

4 African Commission on Human and Peoples' Rights, 30th Ordinary Session, Banjul, Gambia, 13-27
October 2001, Decision on Communication 155/96, The Social and Economic Rights Action Center
and the Center for Economic and Social Rightsv. Nigeria, Doc. ACHPR/COMM/A044/1, para. 52
Semphasis added).

® This Protocol entered into forcein 1999 and is now binding on 13 statesin Central and South
America
4" UN Doc. ECE/CEP/18, 8 February 1996, Annex I.
“8 UN Doc. Sales No. E/F/R.98.11.E.27. The Convention text is available online in different languages
at http://www.unece.org/env/pp/treatytext.htm.
“9 |t should be noted, however, that both North American member states of the ECE did participate in
the recent negotiations leading to the adoption of a Protocol on Pollutant Release and Transfer
Registers, adopted and opened for signature at the 5 Ministerial Conference "Environment for
Europe", in Kiev on 21 May 2004, athough neither of them signed it. The text of the Kiev Protocol and
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European Union and its member states, which like to position themselves as champions of
environmental democracy in globa fora, such as the WSSD, constituted a small minority of
the contracting parties to the Aarhus Convention until the recent enlargement of the EU on 1
May 2004. It is only thanks to its new member states, most of which had already ratified the
Convention prior to their accession to the EU, that about half the Union’s member states are
now contracting parties. A proposa for an EU Council decision that would enable the
European Community itself to become a contracting party is currently under consideration.™

The preamble to the Aarhus Convention explicitly recals Principle 1 of the Stockholm
Declaration and United Nations General Assembly resolution 45/94. Paraphrasing language
from the Stockholm Declaration’s preamble, it “recogniz[es] that adequate protection of the
environment is essential to human well-being and the enjoyment of basic human rights,
including the right to life itself”. It establishes a conceptua link between substantive and
procedural environmental rights by stating that “ citizens must have access to environmental
information, be entitled to participate in decision-making and have access to jugtice in
environmental matters’ in order “to be able to assert” their right to live in an environment
adequate to their hedth and well-being, as well as to “observe” their concomitant duty “to
protect and improve the environment for the benefit of present and future generations”. Art. 1
of the Convention, under the heading “ Objective”, then provides:

“In order to contribute to the protection of the right of every person of present and
future generations to live in an environment adequate to his or her health and well-
being, each Party shal guarantee the rights of access to information, public
participation in decision-making and access to justice in environmental matters in
accordance with the provisions of this Convention.”

The explicit recognition of the right to a healthy environment in the Aarhus Convention adds
weight to its operative provisions for the implementation of the procedural rights of access to
information, participation in decision-making and access to justice, by articulating the legal
and philosophical underpinning of these rights. It indicates that they are not ends in
themselves, but are meaningful precisely as means towards the end of protecting the
individual's substantive right to live in a healthy environment. It does not, however, have
immediate legal consequences, as the provisions of art. 1 do not, as such, impose on parties
any specific obligations beyond those laid down in the other provisions of the Convention.>
Indeed, the protection of the right to a healthy environment is presented as an objective to
which the Aarhus Convention is intended to contribute, not as a substantive obligation distinct

thelist of signatories can be found on the Aarhus Convention website at
http://www.unece.org/env/pp/prtr.htm.

% proposal for a Council Decision on the conclusion, on behalf of the European Community, of the
Convention on access to information, public participation in decision making and access to justice
regarding environmental matters, Doc. COM(2003) 625 final, 24 October 2003.

51 This was stressed by the United Kingdom in a declaration made upon signature of the Convention.
According to this declaration, "[t] he United Kingdom understands the references in article 1 and the
seventh preambular paragraph of this Convention to the ‘right’ of every person ‘to livein an
environment adequate to his or her health and well-being’ to express an aspiration which motivated the
negotiation of this Convention and which is shared fully by the United Kingdom. The legal rights
which each Party undertakes to guarantee under article 1 are limited to the rights of accessto
information, public participation in decision-making and access to justice in environmental mattersin
accordance with the provisions of this Convention." While it is self-evident that the specific
international obligations imposed on the contracting parties by the operative provisions of the
Convention relate only to those procedural rights, this does not necessarily imply that, as the UK
suggests, the provisions of the preamble and of art.1 relating to the substantive right can be dismissed
asmerely expressing an "aspiration”. This contradicts the very wording and title of art. 1, which refer
toan "objective’. In legal terms, an objective is clearly not the same as an aspiration. It can inform and
guide the interpretation of the other provisions of the Convention.
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from the specific abligations with respect to access to information, participation and access to
justice which it imposes on its contracting parties. It is striking that the fundamenta right to
live in a hedthy environment, at the very moment of its legal recognition, finds itself, as it
were, immediately reduced to its procedural dimensions.

The Aarhus Convention is the first multilateral environmental agreement whose main purpose
is to impose on its contracting parties obligations towards their own citizens. In this respect
there isin fact a close affinity between the Convention and international human rights law.
This affinity also appears from the Convention’ s provisions on compliance review, which, for
the first time in international environmental law, opened up the possibility of establishing a
review mechanism accessible not only to states, but also to individuals, through some form of
individual recourse procedure.

By undertaking to guarantee a series of "citizens rights in relation to the environment",* of a
procedural nature, the European states signatory to the Convention wished to encourage what
they described in their ministerial declaration as "responsible environmental citizenship",
acknowledging that "an engaged, criticaly aware public is essentia to a healthy
democracy".® The full engagement of civil society in the environmental policy-making
process with a view to increasing its democratic nature and legitimacy is clearly perceived as
the main purpose of the Convention. In its preamble, the contracting parties state their belief
"that the implementation of this Convention will contribute to strengthening democracy in the
region of the United Nations Economic Commission for Europe". The ministerial declaration
of the Aarhus Conference, by which the Convention was adopted, praised it as "a significant

step forward both for the environment and for democracy".>

The am is therefore to increase the openness and democratic legitimacy of government
policies on environmental protection, and to develop a sense of responsibility among citizens
by giving them the means to obtain information, to assert their interests by participating in the
decision-making process, to monitor the decisions of public bodies and to take legal action to
protect their environment. The "engaged, critically aware public" is seen as both an essential
player and a partner in the formulation and implementation of environmenta policies.

Overview of the procedural environmental rights guaranteed by the Aarhus Convention

In practical terms, the Aarhus Convention requires its contracting parties, in response to
requests from any member of the public, and without the latter having to state any particular
interest, to make available information on the environment held by public authorities, subject
to a limited number of exemptions that may be invoked on grounds of public interest. The
Parties must also take steps to collect and disseminate a whole range of information on the
condition of the environment and activities and measures likely to affect it. The provisions on
public participation in decision-making processes require the Parties to implement procedures
enabling members of the public to obtain information and to assert their interests where
public authorities are considering whether to permit specific activities that may have a
significant impact on the environment. Measures must also be taken to enable the public to
participate in the preparation of plans and programmes relating to the environment, and in the
preparation by public authorities of regulations and other generally applicable, legally binding
rules that may have a significant impact on the environment. Lastly, the Convention
guarantees access to review procedures in the event that public authorities fail to comply with
their obligations in respect of access to information and participation in the decision-making

*2 Declaration by the Environment Ministers of the region of the United Nations Economic
Commission for Europe (UN/ECE), 4th Ministerial Conference "Environment for Europe”, Aarhus,
Denmark, 23-25 June 1998, para. 40.

%% |bid., para. 42.

** |bid., para. 40.
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process. The public must also have access to administrative and judicia procedures to be able
to challenge acts and omissions by private individuals or public authorities that contravene
national legal provisions on the environment. The Aarhus Convention enshrines a detailed
series of environmenta rights, the implementation of which is aready having a considerable
impact on national systems of environmental law and administrative practices in many
countries.®

It could be argued that these rights simply give practica form, in the specific context of
environmental policy, to the general principles of democracy and the rule of law dready
enshrined in other internationa instruments on the protection of human rights. On the other
hand, the very emergence of specific rules of international environmental law concerning
public participation in decision-making processes reflects broader issues relaing to
developments in democracy and citizenship in a changing world. As a popular target of
citizen activism, environmental policy has become a testing ground for efforts to transcend
traditional models of representative democracy.

Though the Convention focuses on decision-making processes within its states parties, at the
national or sub-national level, it may aso serve as a catalyst for the democratisation of supra-
national and international decision-making processes, which are playing an increasingly
significant role as a result of globalisation. In the European Union, for instance, supra
national ingtitutions are responsible for much of the legidative process in respect of the
environment, and even for some administrative and judicial decisions. By signing the Aarhus
Convention, the European Community declared its willingness to apply the provisions of that
Convention to its own ingtitutions, thereby contributing to the ongoing debate over the latter's
openness and democratic legitimacy. In October 2003, the European Commission submitted
to the Council of the European Union and the European Parliament a proposal for
implementing the Aarhus Convention in its own institutional framework™ and a draft decision
on its ratification by the European Community.”’

Moreover, the implications of the Aarhus Convention may go beyond the European
ingtitutional framework, since the contracting parties have also undertaken to "promote the
application of the principles of [the] Convention in international environmental decision-
making processes and within the framework of internationa organizations in matters relating
to the environment."*® In the Lucca Declaration adopted at the first meeting of the parties to
the Aarhus Convention, ministers "recognize[d] the need for guidance to the Parties on
promoting the application of the principles of the Convention in international environmental
decision-making processes and within the framework of international organizationsin matters
relating to the environment and (...) therefore recommend[ed] that consideration be given to
the possibility of developing guidelines on this topic."*® Acting pursuant to this ministerial
mandate, the Working Group of the Parties to the Convention, at its first meeting in

*® For adiscussion of the Convention’simpact on law and practice in East European and Central Asian
countries, see T.R. Zaharchenko & G. Goldenman, “Accountability in Governance: The Challenge of
Implementing the Aarhus Convention in Eastern Europe and Central Asia’, 4 International
Environmental Agreements (2004) (forthcoming).

% Proposal for a Regulation of the European Parliament and of the Council on the application of the
provisions of the Arhus Convention on Access to Information, Public Participation in Decision-making
and Access to Justice in Environmental Matters to EC institutions and bodies, Doc. COM(2003) 622
final, 24 October 2003.

%" Proposal for a Council Decision on the conclusion, on behalf of the European Community, of the
Convention on access to information, public participation in decision making and access to justice
regarding environmental matters, Doc. COM(2003) 625 final, 24 October 2003.

% Aarhus Convention, art. 3, para. 7.

% Lucca Declaration, adopted by the First Meeting of the Parties to the Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental Matters,
Lucca, Italy, 21-23 October 2002, UN Doc. MP.PP/2002/CRP.1, 20 October 2002, para. 31.
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November 2003, decided to establish an ad hoc expert group "to consider the scope, format
and content of possible guidelines and the appropriate process for their development”.*® This
group will have its first meeting in June 2004 and hopes to be able to submit the results of its
work gf) the second meeting of the parties, which will be held in Almaty, Kazakhstan, in May
2005.

Innovative provisions on compliance review

Art. 15 of the Convention provides for the establishment of “arrangements’ for reviewing
compliance by parties which “shall alow for appropriate public involvement and may include
the option of consideration of communications from members of the public on matters related
to this Convention’. Based on this provision, the first Meeting of the Parties to the
Convention, in October 2002, adopted detailed provisions on a procedure for the review of
compliance by a Compliance Committee composed of independent experts.®? This procedure
provides for the examination, by this Committee, of communications brought before it "by
one or more members of the public concerning [a] Party’s compliance with the
Convention".®® In addition, the Committee may also consider submissions by Parties as well
as referrals by the Convention's Secretariat. Furthermore, under the same rules "the member
of the public making a communication shall be entitled to participate in the discussions of the
Committee with respect to that (...) communication."® Such provisions granting to individual
citizens and NGOs the right to actually participate in the monitoring, by an international
body, of date compliance with legal obligations is unprecedented in internationa
environmental law. The Aarhus Convention’s compliance mechanism is now entering the
stage of practical application, as five communications from the public have been submitted to
the Compliance Committee and will be considered by it in 2004.%°

Conclusion

In many respects, the Aarhus Convention is an innovative instrument, whose potentia
significance both for environmental protection and the promotion and protection of human
rights, asisincreasingly well-recognized, extends well beyond the limits of the ECE region.
To quote Secretary-General Kofi Annan, the Convention constitutes "the most ambitious
venture in the area of 'environmental democracy' so far undertaken under the auspices of the
United Nations."® While states outside the ECE region are reluctant to subscribe to its
provisions wholesale — by making use of the possibility of acceding to it — the growing
interest in strengthening procedural environmental rights in al regions of the world®
unmistakably reflects the influence of this bold European venture in internationa
environmental law-making.

% Report of the first meeting of the Working Group of the Parties, UN Doc. MP.PP/WG.1/2003/2, 26
November 2003, p. 9, para. 47.

%! Report of the second meeting of the Working Group of the Parties, Geneva, 3-4 May 2004.

82 Decision I/7 (Review of compliance), adopted by the First Meeting of the Parties to the Convention
on Access to Information, Public Participation in Decision-making and Accessto Justicein
Environmental Matters, Lucca, Italy, 23 October 2002.

%3 |bid., annex, para. 18.

% |bid., annex, para. 32.

% For further information on the Aarhus compliance mechanism and these pending cases, see the
Convention’ s website at http://www.unece.org/env/pp/compliance.htm.

% Foreword to the Implementation Guide to the Aarhus Convention, United Nations, Geneva, 2000,
UN Doc. Sales No. E.00.11.E.3.

%7 See generally C.E. Bruch & R. Czerbiniak, “Globalizing Environmental Governance: Making the
Leap From Regional Initiatives on Transparency, Participation and Accountability in Environmental
Matters’, 32 Environmental Law Reporter (2002), pp. 10428-10453.
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Human rights and the environment

By Philippe Sands, Professor of Law and Director of the PICT Centre for
International Courts and Tribunals at University College London; and Barrister, Matrix
Chambers™®

What are the practica consequences of recognising the link between internationa human
rights law and the protection of the environment? The question may be addressed in the
context of the distinction which has been drawn in international human rights law between
economic and social rights, and civil and political rights. The nature and extent of economic
and socid rights determines the substantive rights to which individual s are entitled, including
in particular the level below which environmental standards (for example in relation to
pollution) must not fal if they are to be lawful. Civil and political rights, which are also
substantive in nature and sometimes referred to as ‘ due process’ rights, determine procedural
and ingtitutional rights (such as the right to information or access to judicial or administrative
remedies).

Internationa environmental law has progressed considerably in building upon existing civil
and political rights and developing important new obligations, most notably in the 1998
Aarhus Convention which provides for rights of access to information, to participation in
decision-making, and to access to justice. Whilst economic and social rights have traditionally
been lesswell developed in practice, recent judicial decisionsindicate that international courts
and tribuna s are increasingly willing to find violations of substantive environmental rights.

Economic and social rights

Although the existence of economic and socia rights under international law has been less
widely accepted by elements of the international community, it is these rights which promise
to alow human rights bodies to consider whether substantive environmental standards and
conditions are being maintained at satisfactory levels. In the context of environmental issues
those which appear to be most relevant include the entitlement to redisation of economic,
social and cultural rights indispensable for dignity;? the right to a standard of living adequate
for health and well-being;* the right to the highest attainable standard, of health (including
improvement of all aspects of environmental and industrial hygiene);” the right of all peoples
to freely dispose of their naturad wedth and resources,”” safe and hedthy working
conditions;”® protection of children against socia exploitation;” right to enjoy benefits of
scientific progress and its applications;™ and the right of peoples to sdf determination and
pursuit of chosen economic and social development.” Environmental degradation could be
linked to the violation of each of theserights.

However, only two regional human rights treaties expressly recognise environmental rights:
the 1981 African Charter, which states that “all peoples shall have the right to a general

% This contribution is taken from Philippe Sands, Principles of International Environmental Law
(Cambridge University Press, 2" edition, 2003).

%9 1948 UNDHR, Art. 25; 1966 ICESCR, Art. 11(1).

701966 ICESCR, Art. 12(1) and (2)(b); 1961 ESC, Art. 11; 1981 African Charter, ACHPR, Art. 16(1);
on the activities of the ESC Committee of Independent Experts seeinfra.

1966 ICESCR, Art. 1(2); 1966 ICCPR, Art. 1(2); 1981 African Charter, ACHPR, Art. 21.

21966 ICESCR, Art. 7(b); 1961 ESC, Art. 3.

31966 ICESCR, Art. 10(3); 1961 ESC, Art. 17.

1966 ICESCR, Art. 15(1)(b).

71981 African Charter, Art. 20(1).
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satisfactory environment favourable to their development””® and the 1988 San Salvador
Protocol to the 1969 ACHR, which provides in its Article 11 that “everyone shall have the
right to live in a heathy environment and to have access to basic public services. The state
parties shall promote the protection, preservation and improvement of the environment.”

The practical application of economic and socia rights requires internationa and national
courts and tribunals to determine the circumstances in which environmental standards have
fallen below acceptable internationa levels. These standards are being developed, particularly
at the regional level. They establish minimum standards of water and air quaity which might
provide a basis for arguing that standards have fallen below minimum acceptable levels and
that an individud right of action to enforce these minimum standards might arise. However,
in the absence of specific, binding internationa standards, it may be more difficult for such
claims to succeed, unless the environmenta conditions are so poor that blatant abuses will be
considered to have occurred. An emerging practice on appropriate standards is reflected in
recent international decisions, indicating a growing willingness to identify violations of
‘environmental’ rights.

The change which is occurring is particularly apparent in respect of the 1950 ECHR, which
does not include express provisions on the environment. A 1976 decision of the European
Commission illustrated the difficulty in making environmental claims. In X. and Y. v. Federal
Republic of Germany the applicants were members of an environmenta organisation which
owned 2.5 acres of land for nature observation. They complained on environmenta grounds
about the use of adjacent marshlands for military purposes. The Commission rejected the
application as incompatible rationae materiae with the ECHR on the grounds that “no right to
nature preservation is as such included among the rights and freedoms guaranteed by the
Convention and in particular by Arts. 2, 3 or 5 asinvoked by the applicant.””’

An dternative approach has emerged, in the absence of rights being granted in relation to the
environment, whereby victims bring claims on the basis that personal or property rights have
been violated. A series of judgments by the European Court of Human Rights illustrates how
such a claim might now be made, although it is apparent that each case must be taken on its
own merits. In Arrondelle v. United Kingdom, Article 8 of the 1950 ECHR and Article 1 of
the First Protocol to the ECHR provided the basis for a ‘friendly settlement’ between the
parties in a complaint aleging nuisance due to the devel opment of an airport and construction
of amotorway adjacent to the applicant's home.”

In Powell and Rayner v. United Kingdom the applicants alleged that the United Kingdom had
violated the 1950 ECHR by alowing the operation of Heathrow Airport, under whose flight
path they lived, to generate excessive levels of aircraft noise. The relevant parts of the case
were based on Article 8 of the ECHR, which provides that, inter alia, " everyone has the right
to respect for his private . . . life [and] his home ... and there shall be no interference by a
public authority with the exercise of this right except such as is in accordance with the law
and is necessary in a democratic society in the interests of the economic well-being of the
country. . .”" The applicants maintained that excessive noise forced them to endure, without
legal redress, unreasonable disturbance caused by aircraft flying in accordance with
governmenta regulations, in breach of Article 8 and the Article 13 right to an effective
remedy under domestic law for alleged breaches of the Convention. The Court rejected their
argument, noting that its task was to strike “a fair balance ... between the competing interests

761981 African Charter, Art. 24.

" Application No. 7407/76, Decision of 13 May 1976 on the admissibility of the application, 15 DR
161.

8 Application No. 7889/77, Report of 13 May 1983, 26 DR.

™ Eur Court HR, Powell and Rayner v. United Kingdom, Judgment of 21 February 1990, Series A no.
172,17, para. 37.
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of the individual and the community as awhole.” In this case that balance had not been upset.
While the quality of life of the applicants had been adversely affected, the Court recognised
that large international airports, even in densely popul ated areas, and the increased use of jets,
were necessary in the interests of a country’s economic well-being. Heathrow was a major
artery for international trade and communication which employed several thousand people
and generated substantial revenues. The United Kingdom government had taken significant
measures to abate noise pollution, taking account of international standards, and had
compensated nearby residents for disturbances resulting from aircraft noise. Moreover the
government had, since 1949, proceeded on the basis that aircraft noise was better addressed
by taking and enforcing specific regulatory measures than by applying the common law of
nuisance. In the context of these considerations the Court concluded that it could not
“subsgtitute for the assessment of the national authorities any other assessment of what might
be the best policy in this difficult social and technical sphere. This is an area where the
contracting states are to be recognised as enjoying awide margin of appreciation.”®

Since Powell and Rayner, however, the European Court has shown itself to be more open to
environmental claims, particularly in cases involving Article 8 claims to the effect that a
correct balance has not been struck between individual and community interests. The leading
decision is Lopez-Ostra v Spain.®* Mrs Lopez-Ostra lived twelve metres from a plant treating
liquid and solid wastes, which had been built on municipa land with the support of a state
subsidy and had operated without arelevant license. The plant gave off fumes which caused a
nuisance to Mrs Lopez-Ostra and her daughter and caused them to temporarily leave their
home. Having failed in proceedings in Spain, she brought ECHR proceedings on the grounds
that she was the victim of aviolation of the right to respect for her home that made her private
and family life impossible (Article 8), and the victim aso of degrading treatment. The
European Court found that the situation which was the result of the inaction of the state,
having been prolonged by the municipality’s and the relevant authorities' failure to act (para.
40). The Court said:

Naturally, severe environmenta pollution may affect individuals well-being and prevent
them from enjoying their homes in such a way as to affect their private and family life
adversdly, without, however, serioudy endangering their health. Whether the question is
analysed in terms of a positive duty on the State - to take reasonable and appropriate measures
to secure the applicant'srights[...] —[...] or interms of an ‘interference by a public authority’
to bejustified [...] the applicable principles are broadly similar. In both contexts regard must
be had to the fair balance that has to be struck between the competing interests of the
individual and of the community as awhole, and in any case the State enjoys a certain margin
of appreciation. (para. 51)

The Court found that the plant caused nuisance and serious health problems to numerous local
people, and that even if the local municipality had fulfilled its functions under Spanish law it
had not taken the measures necessary for protecting the applicant’s right to respect for her
home and for her private and family life under Article 8 and had not offered redress for the
nuisance suffered. In the circumstances, Spain had not succeeded in striking a fair balance
between the interest of the town’s economic well-being - that of having a waste-treatment
plant - and the applicant’s effective enjoyment of her right to respect for her home and her
private and family life.®

The judgment opened the door to further cases. In Guerra and others v Italy the applicants
were citizens living near to a factory which produced fertilisers, released large quantities of
inflammable gas and other toxic substances into the atmosphere, and which had (in 1976)

8 |pid., para. 44.
8 Judgment of 9 December 1994.
8 |bid., paras. 51-8. The Court awarded damages of 4 million pesetas plus costs.

24



been the source of an explosion releasing arsenic trioxide and causing 150 people to be
hospitalised with acute arsenic poisoning. The applicants wanted information on the activities
of the plant, and this was not made available to them until after production of fertilisers had
ceased. The Court ruled that “direct effect of the toxic emissions on the applicants’ right to
respect for their private and family life” made Article 8 applicable (para. 57), that Article 8
imposed ‘positive obligations' on the State to ensure ‘effective respect for private or family
life' (para. 58), and that by allowing the applicants to wait for essential information that
would have enabled them to assess the risks they and their families might run if they
contsispued to live a Manfredonia, Italy had not fulfilled its obligations under Article 8 (para.
60).

In Hatton and others v United Kingdom, the European Court revisited the issues raised in
Powell and Rayner, athough this time in the context of noise levels at Heathrow Airport
arising from night flights between 4 am and 7 am. The Court found that the earlier decisions
were not on point because they related to an increase in night noise.® Invoking the ‘positive
obligations of the United Kingdom, the Court recognised the existence of a ‘certain margin
of appreciation’ (as opposed to the ‘wide margin’ it had previously applied) (para. 96) and
signdled a new approach taking into account the particular needs of environmental
protection:

[ITn striking the required balance, States must have regard to the whole range of material
considerations. Further, in the particularly sensitive field of environmental protection, mere
reference to the economic well-being of the country is not sufficient to outweigh the rights of
others. [...] It considers that States are required to minimise, as far as possible, the
interference with these rights, by trying to find alternative solutions and by generally seeking
to achieve their aims in the least onerous way as regards human rights. In order to do that, a
proper and complete investigation and study with the aim of finding the best possible solution
which will, in reality, strike the right balance should precede the relevant project.®®

The Court noted that levels of noise during the relevant period had increased with the new
scheme established in 1993, but that the Government did not appear to have carried out any
research of its own as to the redlity or extent of the economic interest in increasing night
flights and there had been no attempt to quantify the aviation and economic benefits in
monetary terms.®® It also noted that whilst it was likely that night flights contribute to a
certain extent to the national economy, their importance had never been assessed critically
and only limited research had been carried out into the nature of sleep disturbance and
prevention when the 1993 Scheme was put in place.®” The Court concluded that there had
been a violation of Article 8 because, in the absence of any serious attempt to evaluate the
extent or impact of the interferences with the applicants' sleep patterns, and generally in the
absence of a prior specific and complete study with the aim of finding the least onerous
solution as regards human rights, the Government had not struck the right balance in
weighing the interferences of the rights of the individuals against the unquantified economic
interest of the country.®

8 Judgment of 19 February 1998, at paras. 57-8 and 60. the Court awarded 10 million lire to each
applicant in damages. The Court found, however, that there was no violation of Article 10.

8 Judgment of 2 October 2001, para. 94.

% |bid., para. 97.

% |pid., paras. 98 and 100-1.

8 |bid., paras. 102-3.

% |bid., para. 106. See also the Separate Opinion of Judge Costa (‘having regard to the Court’s case-
law on the right to a healthy environment ... maintaining night flights at that level meant that the
applicants had to pay too high a price for an economic well-being, of which the real benefit, moreover,
is not apparent from the facts of the case. Unless, of course, it isfelt that the case-law goes too far and
overprotects a person’s right to a sound environment. | do not think so. Since the beginning of the
1970s, the world has become increasingly aware of the importance of environmental issues and of their
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The judgment was appeaded to the Grand Chamber of the European Court, where it was
overturned by a Judgment of 8 July 2003. By a mgjority of 12 votesto 5 the Grand Chamber
ruled that the UK authorities had not overstepped their wide margin of appreciation and had
struck a fair balance between the right of the individuals affected to respect for their private
life and home, and the conflicting interests of others and of the community as a whole, and
that there had been no fundamental procedural flaws in the preparation of the 1993
regulations on limitations for night flights.

The European Court has aso been willing to recognise the need for environmental protection
measures even where they might limit the enjoyment of private property rights®® In Fredin v.
Sweden it recognised “that in today’s society the protection of the environment is an
increasingly important consideration”, and held that on the facts the interference with a
private property right to achieve environmental objectives was not inappropriate or
disproportionate in the context of Article 1 of the First Protocol to the 1950 ECHR.% In Pine
Valley Development Ltd. and Others v. Irdand the European Court recognised that an
interference with the right to peaceful enjoyment of property which was in conformity with
planning legislation and was “designed to protect the environment” was “clearly alegitimate
aim ‘in accordance with the genera interest’ for the purposes of” the second paragraph of
Article 1 of the First Protocol to the 1950 ECHR.** Moreover, the interference, in the form of
a decision by the Irish Supreme Court, which was intended to prevent building in an area
zoned for further agricultura development so as to preserve a green belt, had to be regarded
as “aproper way - if not the only way - of achieving that aim” and could not be considered as
adisproportionate measure giving rise to aviolation of Article 1 of the First Protocol .2

The Inter-American Commission on Human Rights has shown itsdf equally willing to find a
violation of ‘environmenta’ rights, but predating the European Court in its approach. In the
Yanomami Case the Commission concluded that the ecological destruction of Yanomami
lands in Brazil had caused violations of the right to life, health and food under the American
Declaration of the Rights and Duties of Man.* In Mayagna (Sumo) Awas Tingni Community v
Nicaragua, the Inter-American Court for Human Rights found that the grant of a logging
concession violated the property rights (Article 21 IACHR) of an indigenous community,
adopting an approach that is analogous to that taken by the European Court.**

influence on people’s lives. Our Court’s case-law has, moreover, not been aone in developing along
those lines. For example, Article 37 of the Charter of Fundamental Rights of the European Union of 18
December 2000 is devoted to the protection of the environment. | would find it regrettable if the
congtructive efforts made by our Court were to suffer a setback.’

8 Cf. The approach taken by various ICSID and NAFTA arbitral tribunalsin relation to expropriation
Cases.

% Eur Court HR, Judgment of 18 February 1991, Series A no. 192, p. 14, para. 48; see also Eur Court
HR, Oerlemans v. Netherlands, judgment of 27 November 1991, Series A, no. 219.

L Eur Court HR, Judgement of 29 November 1991, Series A, no. 222, paras. 54 and 57. Cf. Matos y
Slva v Portugal, Judgment of 16 September 1996 (finding a violation of Article 1 of Protocol 1 where
there had been no formal or de facto expropriation, since the measures to create a nature reserve for
animals had serious and harmful effects that hindered the applicants enjoyment of their property right
for more than thirteen years, creating uncertainty as to what would become of the possessions and asto
the question of compensation, and upsetting the balance between the requirements of the genera
interest and the protection of property rights).

% Para. 59.

% Case no. 7615 of 5 March 1985, Ann. Rep. of the Inter-American Commission on Human Rights,
OAS doc. OAE/Ser.L/V/11.66, doc. 10 rev 1, 24 (1985), cited in Human Rights and the Environment,
supra.

% Judgment of 31 August 2001.
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Civil and political rights

Civil and political rights are equally capable of creating practical and enforceable aobligations
in relation to environmenta and related matters. Civil and political rights and obligations are
established by several environmental treaties and other international instruments at the global
and regiona levels. Civil and political rights which are relevant to environmental protection
include the right to life;* prohibition against cruel, inhuman or degrading treatment,* the
right to equal protection against discrimination;”” the right to an effective remedy by
competent national tribunals for acts violating fundamental rights;*® freedom of expression™
and the right to receive information;'® the right to afair and public hearing by an independent
and impartid tribunal in the determination of rights and obligations;'®* the right to protection
against arbitrary inten;gmce with privacy and home;'® prohibition against arbitrary

deprivation of property;*® and the right to take part in the conduct of public affairs.*®

Many of the principles set out in the 1992 Rio Declaration and the 1972 Stockholm
Declaration, which reflect state practice at the globa and regional level, will be familiar to
human rights lawyers who have worked on civil and political rights. One of the centra
themes at UNCED was the recognition that individuals will need to participate fully to ensure
the implementation of UNCED and Agenda 21. In supporting the participation of dl
concerned citizens at the relevant level the Rio Declaration supports the right of access to
environmental information;'® the right to participate in decisions which affect their
environment;’® the right of effective access to judicia and administrative proceedings,
including redress and remedy;’” a right to development to meet environmenta needs;'® and
the rights flowing from the recognition of the need to ensure the full participation of women,
youth and indigenous peoples and other communities.’® The case law of the European Court
and the adoption of instruments such as the 1998 Aarhus Convention (see [text of Marc
Pallemaerts]) indicate that this approach is likely to become increasingly important in the
coming period, particularly as efforts to focus on the enforcement of environmental standards
are stepped up.

% 1966 ICCPR, Art. 6(1); 1950 ECHR, Art. 2(1); 1969 ACHR, Art. 4(1); 1981 African Charter, Art. 4.

%1966 ICCPR, Art. 7; 1950 ECHR, Art. 3; 1969 ACHR, Art. 5; 1981 African Charter, Art. 5.

971948 UNDHR, Art. 7; 1966 ICCPR, Art. 3; 1969 ACHR, Art. 24; 1981 African Charter, Art. 3(2);
see H. Smets, ‘Le principe de non discrimination en Matiére de protection de I’ environnement’, 2000
Rev. Eur. Droit del’Env. 1.

% 1948 UNDHR, Art. 8; 1950 ECHR, Art. 13; 1969 ACHR, Art. 25; 1981 African Charter. Art. 7(1)
and 26.

% See e.g. Bladet Tromso and Stensaas v Norway, ECtHR, Judgment of 20 May 1999 (newspapers
freedom under Article of the 1950 ECHR to publish environmental information —consequences of seal-
hunting - of local, national and international interest).

100 1981 African Charter, Art. 9(1); see further Chapter 17, especially 616-20. Note that in Guerra and
others v. Italy, the European Court did not find a violation of Art. 10 ECHR, supra. note [x] and
accompanying text.

101 1948 UNDHR, Art. 10; 1966 ICCPR, Art. 14(1); 1950 ECHR, Art. 6(1); see further Chapter 6.

102 1948 UNDHR, Art. 12; 1966 ICCPR, Art. 17; 1950 ECHR, Art. 8(1) (see Powell and Rayner, supra
n. 297; 1969 ACHR, Art. 11.

193 1948 UNDHR, Art. 17; 1950 ECHR, First Protocol, Art. 1; 1969 ACHR, Art. 21; 1981 African
Charter, Art. 14.

1041966 ICCPR, Art. 25; 1969 ACHR, Art. 23; 1981 African Charter, Art. 13.

195 principle 10.

1% principle 10.

197 | pidl,

198 principle 3.

199 principles 20, 21 and 22; on participation of women, under UNGA res. 47/191 (1992) representation
on the High Level of Advisory Board requires that ‘due account should ... be given to gender balance'
(para. 29).
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Conclusions

Over the past decade, environmental considerations have been integrated into human rights
discourse and, to a lesser extent, the definition and application of international humanitarian
rules governing methods and means of armed conflict.

In relation to human rights, notwithstanding the fact that most human rights treaties do not
expressly refer to environmental considerations, practise under those conventions recognises
that a failure to adequately protection the environment may give rise to individua human
rights, particularly in relation to rights associated with the enjoyment of a person’s home and
property. Equally, practise recognises that the collective interest of a community in taking
steps to protect the environment may justify reasonable interference with property or other
rights. In both aspects the principal need is to ensure that ba ance is found between individua
and collective rights. In the very recent past, human rights procedures may aso have begun to
define the content of participatory rights in the environmental domain: the non-compliance
mechanism established under the 1998 Aarhus Convention represents an innovative step.
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Environmental Human Rightsin South Asia: Towar ds stronger
participatory mechanisms'™

By Jona Razzaque, Staff lawyer, Foundation for International Environmental Law and
Development (FIELD)

Introduction

The 1998 Aarhus Convention reflected an increased concern by the international community
with transparency and accountability in the environmenta decision-making process. In order
to achieve the overarching agenda of sustainable development, assigned by the Millennium
Declaration (2000), the 2003 Commission on Human Rights Declaration (2003/71)
emphasises the need for proper implementation of Principle 10 of Rio Declaration. To
strengthen environmental human rights, not only is there a need to have a liberal judiciary,
strong environmenta legislation and explicit constitutional provisions, there should be public
access to decision making and to information.

With this view in mind, this presentation explores issues related to environmenta human
rights in three countries of South Asiai India, Pakistan and Bangladesh. It examines the
constitutional aspects and trends of public-interest litigation which relate to environmental
human rights, and explores participatory rights and access to environmental information in the
region. There have been many academic articles written on the substantive environmental
human rights in South Asia. There is no quam that the judiciary plays a greater role in
applying environmental rights and in alowing wider access to persons and organisations
acting in the public interest. This paper asks whether only the judiciary’s active role is
sufficient to reach sustainable and effective environmental decisions. Would a separate
environmental forum be adequate? What is the role people play in the decision-making
process? What is the nature of accessto environmental information in these countries?

Theright to life, afundamental congtitutional right, has been extended to include theright to a
healthy environment in all these three South Asian countries. In India, the state has a duty to
protect and preserve the environment. Thisis part of the directive principle of state policy and
not a fundamental right.*** The right to life has been applied in a diversified manner in India
to incorporate the right to a healthy environment. It includes, e.g., the right to survive as a
species, quality of life, the right to live with dignity and the right to livelihood.**> The
Supreme Court of India interpreted the right to life guaranteed by Article 21 of the
Constitution to include the right to a wholesome environment.*** The Supreme Court made
severa decisions which indicate a new trend of the Supreme Court to accommodate novel
remedies; athough, in some case, these remedies seem to encroach on the domain of the
executive.'™* However, the nature and extent of this right are not similar to the self-executory

19 presented at the Roundtable on Human Rights and the Environment (Geneva, 12 March 2004),

organised by Geneva Environment Network. More information in www.environmenthouse.ch.

1 Article 48A and article 51A (g) impose responsibility on every citizen to protect, safeguard and
improve the environment. See: the Constitution (Forty Second Amendment) Act 1976.

12 Charan Lal Sahu v. Union of India AIR 1990 SC 1480; M.C. Mehta v. Union of India (1998) 9 SCC
589; Kirloskar Bros. Ltd v. ES Corporation (1996) 2 SCC 682.

113 qybhash Kumar v. State of Bihar (AIR 1991 SC 420/ 1991 (1) SCC 598:* Right to life guaranteed by
article 21 includes the right of enjoyment of pollution-free water and air for full enjoyment of life.’

14 M.C. Mehta v. Union of India (1991) AIR SC 813 (Vehicular Pollution Case); (1992) Supp. (2) SCC
85; (1992) Supp. (2) SCC 86; (1992) 3 SCC 25.
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and actionable right to a sound and healthy environment prescribed in the Constitution of the
Philippines or South Africa.**®

In Bangladesh, the Constitution does not explicitly provide for the right to a hedthy
environment. Articles 31 and 32 together incorporate the fundamental ‘right to life'*® The
Supreme Court highlighted that a constitutiona ‘right to life’ does extend to include aright to
a safe and healthy environment™’ and includes anything that affects life, public health and
safety.® In Pakistan, the right to life is guaranteed by Article 9, and the Supreme Court in
Shehla Zia's case™™ decided that the right to life includes the right to live in an unpolluted
environment. Furthermore, in several human rights cases, the Supreme Court emphasised that
the right to life would include an ‘adequate level of living', *®and ‘quality of life’.*** The
judiciary of Pakistan firmly established the right to safe and unpolluted drinking water as part
of theright to life.'?

The judiciary in these three countries is also active in applying various internationally
recognised environmental principles such as the polluter pays principle® and the
precautionary principle!?* In India, these principles were applied as part of customary
international law. In doing so, they are creating a precedent that can be criticised by many as
epistolary jurisdiction of the court. The judiciary is making their choice by a process of value
judgments that are influenced by their assessment of what is best for the community.*?®> While
applying these principles, the judiciary of these three countries assumed them as part of
achieving the overarching agenda of sustainable development.**® Their decision could be

15 For Philippines, see Minors Oposa v. Sec. of the Department of Environment, 33 ILM 173 (1994).

For South Africa, see section 24 of the Constitution of the Republic of South Africa (Act 108 of 1996)
18 Article 31 states that every citizen has the right to protection from ‘action detrimental to the life
liberty, body, reputation, or property’. Article 32 states: ‘No person shall be deprived of life or personal
liberty save in accordance with law’ . If these rights are taken away, compensation must be paid.

7M. Farooque v. Secretary, Ministry of Communication, Government of Bangladesh and 12 Others
(Unreported): Breach of statutory duties to mitigate air and noise pollution caused by motor vehiclesin
Dhaka city.

118 (1996) 48 Dhaka Law Reports, at 438: Right to life includes ‘the enjoyment of pollution free water
and air, improvement of public health...’

19 ghehla Zia v. WAPDA, PLD 1994 SC 693 at pg.712.

120 The Employees of the Pakistan Law Commission v. Ministry of Works 1994 SCMR 1548;

121 amanullah Khan v. Chairman, Medical Research Council 1995 SCMR 202. See also, Pakistan
Chest Foundation v. Government of Pakistan (1997) CLC 1379.

122 \West Pakistan Salt Miners Labour Union v. The Director, Industries and Mineral Development,
Lahore (1994) SCMR 2061.

28 1 India: H-Acid case (AIR 1987 SC 1086), Vellore Citizen's Welfare Forum AIR 1996 SC 2715:
(1996) 5 SCC 647; M.C. Mehta v. Kamal Nath and Others (1997) 1 SCC at 414. There is yet no
agflication of this principle in the case laws of Pakistan and Bangladesh.

22 In India Taj Trapezium Case (1997) 2 SCC 353; Vellore Citizen's Welfare Forum (1996) 5 SCC
647; Indian Council for Enviro Legal Action v. Union of India (1996) 3 SCC at 247; S. Jagannath v.
Union of India and Others (1997) 2 SCC 87; Suo Motu Proceedings in Re: Delhi Transport
Department (1998) 9 SCC 250. In Bangladesh: Mohiuddin Farooque v. Bangladesh (Radioactive Milk
case) WP No. 92 of 1996. In Pakistan: Shehla Zia v. WAPDA PLD 1994 SC 693; Salt Miners Case
(1994) SCMR 2061.

2 Judge Weeramantry, Closing address, Report of the Regional Symposium on the Role of the
Judiciary in Promoting the Rule of Law in the Area of Sustainable Development, Colombo, Sri Lanka,
(4-6 duly, 1997).

126 The judiciary followed basic elements of implementing sustainable development, such as,
sustainable and equitable utilisation of natural resources, integration of environmental protection and
economic development, and the right to development. In India: Vellore Citizen Welfare Forum case
AIR 1996 SC 2715; (1996) 5 SCC 647. In Bangladesh: Bangladesh Environmental Lawyers
Association (BELA) v. Ministry of Energy and Mineral Resources (writ petition, filed on 17 November
1998). In Pakistan: Shehla Zia v. Pakistan (PLD 1994 SC 693 at 710-711.
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influenced by the fact that sustainable development itself is a huge concept that can be
defined in any way possible.

Trendsfollowed in recent environmental human rights cases

The recent trend of case law suggests that it is difficult to have a clear-cut division between
human rights cases and environmental cases.”®’ Moving away from the sectoral litigations of
the 80’s, the 90's categories of public interest litigations (PILs) became more sophisticated
and dealt with complex areas of waste management, biodiversity, water management and
relationship between labour rights and environmental rights. In Bangladesh and Pakistan, the
PILs deat with general aspects of environment, such as air or water pollution or chalenging
big devel opment projects as well as waste management and urban pollution. The recent trend
of PIL shows that the latter two countries primarily deal with human rights-related issues and
concentrate on further exploring the fundamenta right to life. In severd cases, the human
right to environment has been used as an individua right, i.e. to put pressure on the
government, and also as a collective right for collective enforcement. The decisions of the
judges are strongly guided by their attitude towards human rights. Some of the recent issues
in Bangladesh which interlink human rights and environmental concerns are eco-tourism,*?®
shrimp farming,**® and bilatera issue of river linking project of India® It will be interesting
to follow the progress of these issues.

Separate environmental forums

The need for a separate environmental forum lies in the fact that the framework
environmental legidationsin these countries have enforcement mechanisms, which are rarely
used."®" With the complexity of the environmental cases, the tendency of the public is to use
the facilities of the higher courts. Thus, the process of the PILs becomes lengthy and
expensive. **? In addition to the increase in the number of the cases, there are other factors
contributing to the sluggishness of the system. Inadequate numbers of judges and support
staff, outdated facilities, lack of information technology, inordinate delays, frequent
adjournments and lack of co-operation between judges and lawyers in the quick disposal of
cases, are to name but a few.*® The possibility of a specialist chamber or tribunal seemed to

127 3. Razzaque, *Human Rights and the Environment in South Asia’ (2002) Journal of Environmental

Policy and Law, vol. 32/2, 99-111.

128 Ongoing issue related to the Government's decision to acquire land for tourism dislocating tribal
people. Example on similar issue can be found in India, where guided by the positive obligations
contained in article 48A and 51A(g), the court ordered adequate compensation and rehabilitation of the
evictees. See: Kirloskar Bros. Ltd v. ES Corporation (1996) 2SCC 682.

129 Khushi Kabir and others v. Government of Bangladesh [W.P. No. 3091 of 2000]. ‘....shrimp
cultivation will cause irreparable ecological and environmental damage to the community and to the
livelihoods of the inhabitants of the said area.’ See: S Jagannath v. Union of India (1997) 2 SCC 87 on
similar issue. The Indian court held that: ‘... there must be a compulsory environmental impact
assessment which would consider intergenerational equity and rehabilitation cost.’

130 |ndia has been planning a river-linking project which would interlink major rivers with canals and

construct reservoirs and embankments by 2016 to store water in monsoon for use in farming in the dry
season. It is feared that the withdrawal of water would have serious repercussions on the climate,
ecology, geomorphology, bio-diversity, wetlands and navigational activities in Bangladesh and would
adversely affect more than 100 million people.
http://www.guardian.co.uk/international/story/0,3604,1004769,00.html

131 For example, in Bangladesh, the Directorate of Environment, has identified some 903 polluting
companies in 1989. However, the Directorate has managed to bring action only against a handful of
companies. M. Ullah, Environmental Politicsin Bangladesh (CFSD, Dhaka,1999) at 153-161.

32 For example, PILs related to encroachment of river and public park are still pending before the court
See: J. Razzaque, ‘ Country Report: Bangladesh’ YbIEL (Vol.9) 1998 and (Vol.10) 1999.

133 ASK Report, June 1995; Bangladesh Observer Nov.13, 1995; Holiday, Apr.6, 1998.
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be a solution to resolve an environmental dispute more efficiently and to deal with
environmental cases which are complex and technical by nature. There are separae
environmental forums in India®® Pakistan and Bangladesh available to bring the
environmental cases with an aim to reduce pressure and backlog on the formal courts.™ The
Green Bench in al three countries play a more inquisitorial role. It has relaxed the rule of
standing, established strict liability in environmental cases and brought suo motu actions.™ It
is expected that separate environmental forums would bring in expertise from other
professions, such as the architects or surveyors, and there would be sensible practice in the
legal aid and cost order.

Public participation in the environmental decision-making process

Public participation is another area which potentially enhances public trust of government
decision making, and thus reduces litigation or challenging actions, and serves to co-ordinate
and reconciles various environmental strategies.”” In dl these three countries, both formal
informal procedures are followed in public participation in law and policy making.*®
Participation in implementation and enforcement includes common law rights to initiate
crimina or civil proceedings™® citizen petitions where the citizens are given the right to
petition for agency action, and judicial review. The public’s access to national courts through
PIL, as a member of the environment protection agencies or participate in environmental
inquiries— all of these fall under public participation in the decision making.**° Though recent
legidation in India, Pakistan and Bangladesh mentions the public participation, the specific
implementation is left largely to the discretion of the relative governmental agencies.
Interested members of the public may not be presented with opportunities to offer the type of
input that they believe would be truly meaningful.

In addition, legislation related to environmental impact assessment (EIA)* contains
provisions for complaints from the public.*** Some foreign assistance programmes also show

134 The importance a separate environment court were emphasised by judges in Indian Council for
Enviro- Legal action v. Union of India (1996) 3 SCC 212 and A.P. Pollution Control Board v. Prof.
M.V. Nayudu (Retd.) 1999 SOL Case No. 53.<www.supremecourtonline. com>

% |n India: the Green Bench is already functioning in Calcutta, Madhya Pradesh and some other High
Courts. Also, separate tribunals under the 1995 National Environment Tribunal Act and the 1997
National Environment Appellate Authority Act are up and running. In Bangladesh: the newly
established environment court has just started to function under the Environment Court Act 2000. In
Pakistan: From 1992, the Supreme Court of Pakistan has appointed a judge who hears public interest
cases in the field of environment. The 1997 Pakistan Environment Act offers separate provisions for
environmental tribunals.

1% J. Razzaque, Public Interest Environmental Litigation in India, Pakistan and Bangladesh (K luwer:
Aspen, Netherlands, 2004) at chapter 8, 373-401.

137 W.M. Tabb, ‘ Environmental Impact Assessment in the European Community: Shaping International
Norms' (1999) Tulane Law Review, vol.73:923 at 953.

138 Formal procedures such as participation in lawvmaking include participation in the form of public
consultation and citizen initiatives in the policy making; and informal methods such as writing or
calling elected officials, attending public hearings, commenting on agency rules, or lobbying on
sg)ecific legislation.

139 Common law claims for nuisance, tort, trespass, or strict liability provides for important method for
citizens to enforce general standards.

140 p_ L eelakrishnan, ‘Public Participation in the Decision Making' in P. Leelakrishnan (ed.) Law and
Environment (Eastern Book Company, Lucknow,1992) at 162.

1 India: 1986 Indian Environment Protection Act and 1992 Rules; 1951 Industries (Development
and Regulation) Act; 1993 Environmental Clearance Notification. In Bangladesh: 1995 Environment
Conservation Act and 1997 Rules. In Pakistan: 1997 Environment Protection Act.

12 |n India: Section 19(b) of 1986 Environment Protection Act; 1997 National Environment Appellate
Authority Act. In Bangladesh: 1995 National Environment Management Action Programme
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increased public participation in EIAs.** The methodology followed in these EIAs involves
direct involvement of community leaders to gather basic data about the affected community
and face-to-face surveys with community members and non-governmental organisations
working in the neighbourhood of the project. Amendments in legidation in these three
countries show that the government is interested in promoting citizen’s participation in the
implementation of its nationa conservation strategy and environmental action plan, and assist
in the monitoring of environmental policies and actions. This initiative would also strengthen
partnership and collaboration between government agencies, the private sector and civil
society |eading to the effective implementation of the government’ s environmental agenda.**

Accessto information in environmental matters

Adequate access to environmental information strengthens participatory mechanisms.
Provisions related to access to environmental information in these three countries could be
found in constitutional provisions, framework environmental legisation,**® and through the
industry reporting mechanism. However, there is no general duty of the state to collect or
disseminate environmental information. The earlier sectoral environmental legidation of
India, Pakistan and Bangladesh hardly provides any provision on the access to environmental
information. All these three countries have an Official Secrecy Act** to deal with access to
information. Only recent legidations mention provisions relating to access to information in
environmental matters.™’ It is important to examine whether the state publishes periodic
reports on the ‘state of the environment’ and information related to other environmental
indicators. Some recent cases show the court’s increasing willingness to extend the citizen’s
access to official environmental information and the importance of active participation in
local decision making process. 8

Concluding remarks

Although the above discussion touched upon severd issues, it is important to flag two areas
which require urgent attention. First, the rules on access to environmental information in these
three countries are very restricted. Successful implementation of the right to environmental
information depends on a corresponding duty of government agencies or companies to report
regularly on their activities involving releases and transfers of hazardous substances. Under
the three framework laws of the three countries, the government agencies have a duty to
produce annual environmental statements. However, the polluting companies do not have any

(NEMAP); Section 17 of 1927 Forest Act; Section 8 of 1995 Environment Conservation Act; Rule 5 of
1997 Environment Conservation Rules; In Pakistan: Section 4 (2) of 1997 Environment Protection Act.
143 Examples of EIAsin Asian Development Bank (ADB) funded projects can be found in J Razzaque,
ibid., at chapter 8, 406-419.

144 M. Haque, ‘National Environmental Management Action Program (NEMAP) in Bangladesh’ in
Quddus et a (eds) Environment and Sustainable Agriculture in Rural Development (BARD,
Bangladesh, 1996), at 192. ‘Two Advisory Boards Congtitute for local government, environment’
<http://www.breorder.com/ story/S00DD/ SDB27/SDB27260.htm>

5 1n India= Section 20 of 1986 Environment Protection Act. In Bangladesh: Rule 15 of the 1997
Environment Conservation Rules. In Pakistan, section 6 and section 12(3) of the 1997 Environment
Protection Act. The 1997 Freedom of Information Ordinance of Pakistan does not deal with
environmental information.

146 1923 Official Secrets Act (with necessary amendments in each country) deals with access to official
information in these three countries. The emphasis of this Act is to restrict access rather than opening
it.

7 In India: 1994 Environment (Protection) Rules; 1974 Water (Prevention and Control of Pollution)
Act. In Bangladesh: 1997 Bangladesh Conservation Rules; 1927 Forest Act; 1920 Agricultural and
Sanitary Improvement Act; 1952 Embankment and Drainage Act; 1950 Fish Act. In Pakistan: 1997
Environment Protection Act.

148 A. Rosencranz, et al., (ed.) Environmental Law and Policy in India (OUP, India, 2001) at 144-149.
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such obligations. There are very few opportunities for interested parties to obtain information,
to be given notice, to be given a hearing before decisions are made, and to appeal certain
kinds of decisions to areview board. For these three countries, there is no specific legislation
guaranteeing access to information and public consultation. There is no strong ingtitutional
support mechanism to ensure that information is actually accessible. Moreover, public
agencies have limited power to possess, update, collect or disseminate environmental
information. It is possible to ensure access to information through a public register containing
environmental data. The publication of the official data or informal reports can help the public
to gather environmental information. However, accessibility of information can only result in
effective participation if legal and institutiona mechanisms are in place to dlow this
participation. Along with a public consultation rights and public inquiries, traditiona
remedies, such as crimina sanctions, class action, and judicia review could be initiated to
improve the public involvement.

Secondly, sporadic examples of public participation in the decision making can be found in
various environmenta action plans, programs, activities and policy making in these three
countries. The framework laws provide an outline of such access to information and public
participation in decison making. However, the restricted access to public hearing and
consultation and the lack of elaborate criteria makes these less effective. The public does not
have a true opportunity to take part in the decision-making process, and thus unable to
influence the outcome. It rests on the environmental agencies to formulate the guidelines for
an effective mechanism.**® Public involvement and consultation in the decision making
should not be a hollow promise. There should be a proper implementation procedure through
EIA and an overal coherent environmental policy guaranteeing timely and effective
participation in the decision making process.

4% The guidelines may follow the formula set out in the 1998 Aarhus Convention. See: J. Ebbesson,

“The Notion of Public Participation in International Environmental Law’ YbIEL (1997) Vol. 8 at 86.
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Human rightsand the environment:
the per spective of the human rights bodies

by Stefano Sensi,Office of the High Commissioner for Human Rights

Today, we have listened to thought-provoking presentations touching upon severa aspects of
the interconnectedness between the human rights and the environmental fields. In my
presentation, | would like to give you a brief overview of the consideration being given to this
issue by the United Nations human rights bodies.

My presentation will be divided into two parts. In the first part, | will focus on the so-caled
Charter-based bodies — the Commission on Human Rights and its subsidiary organ, the Sub-
Commission on the Promotion and Protection of Human Rights, and | will analyse the extent to
which these organs have recognised the relationship between the goa of environmenta
protection and the enjoyment of human rights. In the second part, | will turn my attention to the
so-called “special procedures’ and provide you with selected examples of the work carried out
by some of the Specia Rapporteurs and Independent Experts of the Commission and the Sub-
Commission in the area of human rights and the environment.

As many of you know, the UN Commission on Human Rights — established in 1946 by the
Economic and Social Council — is the main UN organ in charge of promoting and protecting
human rights. The Commission provides overdl policy guidance, studies human rights
problems, develops and codifies new international norms and monitors the observance of
human rights around the world. It is made up of 53 Member States elected for three-year terms
and meets once ayear in Genevafor a six-week period.

The Sub-Commission on the Promotion and Protection of Human Rights — formerly known as
the Sub-Commission on Prevention of Discrimination and Protection of Minorities — is a
subsidiary body of the Commission. It consists of 26 experts who serve in their persona
capacity, and not as State representatives. The main functions of the Sub-Commission —which
is commonly referred to as the “think tank” of the Commission — is to undertake studies,
particularly on the development of legd rules, and make recommendations to the Commission
on Human Rights. The Sub-Commission meets annually in August for a three-week session in
Geneva.

In the last decade, the Commission on Human Rights and its Sub-Commission have on severa
occasions reaffirmed and emphasised the linkage between human rights and the environment.
It has also dedt with other related issues, such as the relationship between human rights and
theillicit movement and dumping of toxic and dangerous products and wastes.

In August 1990, the (then) Sub-Commission on Prevention of Discrimination and Protection of
Minorities entrusted Ms. Fatma Zohra Ksentini with the task of undertaking a study on human
rights and the environment.**® The Special Rapporteur produced a preliminary report in 1991
and two progress reports in 1992 and 1993. In 1994, upon the request of the Sub-Commission,
Ms. Ksentini submitted her final report to the Sub-Commission.***

In this report, the Specia Rapporteur noted that normative developments at the international,
regional and domestic levels since the adoption of the 1972 Stockholm declaration had led to
the recognition of aright to a satisfactory environment as a human right, and strengthened the
interconnectedness between human rights and environmenta protection. Ms. Ksentini noted in
particular that environmental degradation and pollution affect negatively the enjoyment of a

150 E/CN.4/Sub.2/1990/7.
51 E/CN.4/Sub.2/1994/9.
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series of human rights, including the right to life, health, an adequate standard of living and so
on. Conversely, she aso noted that human rights violations may in turn cause damage to the
environment.

The report included in Annex | a draft Declaration of Principles on Human Rights and the
Environment, which represents an early example of an international text addressing
comprehensively the linkage between human rights and the environment. The Principles
describe the environmental dimension of established human rights and aim at tailoring existing
human rights standards to the goal of environmental protection. Part IV of the draft Declaration
includes reference to the duties of individuds, States, international organisations and
transnationa corporationsin the field of environmental protection.

In this context, it is interesting to note that last year the Sub-Commission adopted the Norms
on the Responsibilities of Transnational Corporations and Other Business Enterprises with
regard to Human Rights, which states that transnational corporations shall provide a safe and
healthy working environment and reaffirms the obligations of transnational corporations and
other business to carry out their activities in accordance with nationa laws, regulations,
administrative practices and policies relating to the preservation of the environment, as well as
in accordance with relevant international agreements, principles, and standards relating to the
preservation of the environment and the protection and promotion of human rights.

The Specia Rapporteur recommended that the human rights bodies incorporate environmenta
concerns into their activities, with a view to clarifying further the environmenta dimension of
the human rights under their responsibility. She aso recommended the appointment of a
Specia Rapporteur on human rights and the environment to the Commission on Human Rights
and proposed the organisation of a seminar — to be held under the auspices of the then Centre
for Human Rights (how Office of the High Commissioner for Human Rights) — to formulate
recommendations on the way in which environmental rights could be incorporated into the
activities of human rights bodies. Findly, the Specia Rapporteur recommended that the Draft
Principles on Human Rights and the Environment be used as a basis for the adoption of a set of
legal norms consolidating the right to a clean and healthy environment.

The Sub-Commission expressed appreciation to the Specia Rapporteur for her report and
invited the Commission on Human Rights to pay particular attention to the conclusions and
recommendations contained in the report. In particular, the Sub-Commission recommended
that the Commission appoint a Special Rapporteur on human rights and the environment with a
mandate to: (a) receive communications on environmental problems affecting the full
enjoyment of human rights; and (b) seek comments on the draft principles annexed to the fina
report of the Sub-Commission’s special rapporteur.**

At its fifty-first session, in 1995, the Commission on Human Rights took note of the final
report of Ms. Ksentini and of the recommendations addressed to it by the Sub-Commission.
Instead of following up immediately on the recommendations of the Specia Rapporteur and
the Sub-Commission — and in particular on the suggestion of appointing a new Specia
Rapporteur on human rights and the environment — the Commission requested the Secretary-
Generd to submit a report containing the views of Governments, specialised agencies and
NGOs on the issues raised by the Special Rapporteur in her report.

Also in 1995, the Commission on Human Rights adopted its first resolution specifically
concerning the adverse effects of the illicit movement and dumping of toxic and dangerous
products and wastes on the enjoyment of human rights.**® In this resolution, the Commission
reaffirmed that the illicit dumping of toxic and dangerous products and wastes congtitutes a

152 gb-Commission on Human Rights resolution 1994/27.
123 Commission on Human Rights resol ution 1995/81.
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serious threat to the human rightsto life and health of every individua. It decided to appoint a
new Speciad Rapporteur for a three-year period with a mandate to examine the human rights
asgpects of this issue. Ms. Ksentini was appointed to this new position. At its fifty-fourth
session, in 1998, the Commission condemned the increasing rate of dumping of toxic and
dangerous products and wastes in devel oping countries, and decided to renew the mandate of
the Specia Rapporteur for afurther three-year period.™™

In 2000, the open-ended Working Group on Enhancing the Effectiveness of the Mechanisms
of the Commission on Human Rights noted that the mandate of the Specia Rapporteur on
toxic waste was due to be renewed in 2001, and recommended that the Commission be
prepared to convert this mandate into that of Special Rapporteur on human rights and the
environment.'*

The Commission decided not to follow up on the Working Group’s recommendation and
restricted itself to renewing the mandate of Ms. Fatma Zohra Ksentini (now Ms. Ouhachi-
Vesdly) for afurther period of three years.*®® In any case, the recommendation of the Working
Group reflected a growing understanding that the full enjoyment of human rights requires
addressing a broad range of environmental concerns — including, but not limited to, problems
related to theillicit movement and dumping of toxic and dangerous substances and wastes.

The organisation of the World Summit on Sustainable Development (WSSD)™’ gave new
impetus to initiatives aimed at clarifying the interrelations between the protection of the
environment and the enjoyment of human rights. In April 2001, the Commission on Human
Rights — noting the forthcoming WSSD meeting to be organised in Johannesburg for
September 2002 — decided to invite the Office of the High Commissioner for Human Rights
(OHCHR) and the United Nations Environment Programme (UNEP) to consider the
organisation of a joint seminar to review and assess progress achieved since the 1992 UN
Conference on Environment and Development (UNCED) in promoting and protecting human
rightsin relation to environmental questions and in the framework of Agenda 21.*%®

Pursuant to this decision, OHCHR and UNEP convened a joint seminar on human rights and
the environment in Geneva on 16 January 2002. Several Governments, UN agencies and
NGO representatives participated in the joint seminar, and a wide range of recommendations
were elaborated. This seminar was preceded by a two-day preparatory meeting of experts on
human rights and the environment. The purpose of the expert meeting was to facilitate the
work of the seminar by providing an expert assessment and review of progress achieved since
UNCED at theinternational, regiona and national level.

According to the experts, developments during the last decade indicated the close connection
between the protection of human rights and the preservation of the natura environment in the
context of sustainable development. The experts noted — | quote — that “the linkage of human
rights and environmental concerns is reflected in developments relating to procedural and
substantive rights, in the activities of internationa organisations, and in the drafting and
application of national constitutions.” They acknowledged in particular the role played by the
Commission on Human Rights and its Sub-Commission — particularly through their Specia
Rapporteurs — in promoting understanding on the interconnections between human rights and
environmental protection.

1%% Commission on Human Rights resol ution 1998/12.
155 E/CN.4/2000/112.

156 Commission on Human Rights resol ution 2001/35.
37 General Assembly resolution 55/199.

158 Commission on Human Rights decision 2001/111.
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At its 58" session, the Commission on Human Rights adopted a new resolution on human
rights and the environment,™ in which it welcomed the holding of the preparatory expert
meeting and of the seminar on human rights and the environment and decided to continue its
consideration of this question at its fifty-ninth session, taking into account the relevant
outcomes agreed at the WSSD and the reports of those specia procedures of the Commission
that were asked to participate in and contribute to the World Summit.

The World Summit on Sustainable Development, however, did not expressly recognised the
link between human rights and the environment. The Plan of Implementation only
acknowledged that the “respect for human rights and fundamental freedoms, including the
right to development (...) are essential for achieving sustainable development and ensuring
that sustainable development benefits all”.**® Nonetheless, in her intervention, the then High
Commissioner for Human Rights, Mrs. Mary Robinson, stressed — | quote — that in the decade
after UNCED “there has been continuous progress in bringing together the human and
environmental dimensions within the concept of sustainable development” and identified the
prime goal for the immediate future as the achievement of a “deeper understanding of the

links between human rights and environmental protection”.**

Last year, the Commission on Human Rights adopted a new resolution entitled “Human
Rights and the Environment as part of sustainable development”,*** which represents without
doubt the most comprehensive document ever adopted by the Commission on this topic. In
this resolution, the Commission took stock of developments relating to procedural and
substantive rights at the international and regional levels and:

» Reaffirmed the importance of peace, security, good governance and respect for
human rights and fundamenta freedoms for the achievement of sustainable
development (operative paragraph 1);

* Restated that environmental damage can have potentialy negative effects on
the enjoyment of some human rights (operative paragraph 2);

» Encouraged efforts towards the implementation of the principles of the Rio
Declaration, and in particular principle 10, in order to contribute to effective
access to judicial and administrative proceedings, including redress and remedy
(operative paragraph 6);

* Wecomed actions taken by States, such as legal measures and public
awareness activities, that promote and protect human rights and that also assist
in the promotion of environmenta protection and sustainable devel opment
(operétive paragraph 9);

e Cadlled upon States to take all necessary measures to protect the legitimate
exercise of everyone's human rights when promoting environmental protection
and sustainable devel opment (operative paragraph 4); and

* Stressed that States should teke into account the negative effects that
environmental degradation may have on disadvantaged members of society
when developing their environmenta policies (operative paragraph 5).

The Commission also requested the Secretary-General to submit to it at its sixtieth session a
report on the consideration being given to the possible relationship between the environment
and human rights, taking into account the contributions that concerned international
organisations and bodies have made.

159 Commission on Human Rights resol ution 2002/75.

160 A/CONF.199/20, para. 5.

161http://www.unhchr.ch/huri cane/huri cane.nsf/0/3F3D 1953010D 3007C1256C25004D 9568 20pendocu
ment

162 Commission on Human Rights resol ution 2003/71.
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Let me now give you some examples of the work carried out by the so-called human rights
“gpecial procedures’ in examining and advancing understanding on the inextricable link
between the enjoyment of human rights and the protection of environmental media.

For those of you who are not familiar with this terminology, the expression “specia
procedures’ is used to indicate those mechanisms established by the Commission on Human
Rights to be constantly engaged on an issue of concern throughout the year. These mandates
have been entrusted to groups of individuas, called working groups, or individuals designated
as Ypecial Rapporteurs, Special Representatives or Independent Experts. In general terms, their
mandates are to examine, monitor and publicly report on either the human rights situation in a
specific country or territory (known as country mandates) or on human rights violations
worldwide — known as thematic mechanisms or mandates. | will now try to highlight some
examples of the work carried out by the specia procedures on the issue of the links between
human rights ad the environment.

In his statement at the WSSD, and throughout the course of his mandate, the Specid
Rapporteur on adequate housing as a component of the right to an adequate standard of living
— Mr. Miloon Kothari — stressed that from a human rights perspective the issue of housing
cannot be separated from arange of other issues related to sustainable devel opment, including
land, access to potable water and sanitation, safe and healthy environment, and poverty.'®® In
particular, the Special Rapporteur affirmed — | quote — that “the right to adequate housing
needs to be recognised as a crucia entittement on the road to achieving sustainable
development including environmental security. This recognition is essentid since the
realisation of the right to adequate housing loses its meaning unless processes are put into
place to ensure that people and communities can live in an environment that is free from
pollution of air, water and the food chain.”

In his preliminary report to the Commission on Human Rights, in 2003, the Special
Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health, Mr. Paul Hunt, affirmed that the right to health is an inclusive
right, extending not only to timely and appropriate health care, but aso to the underlying
determinants of health, such as access to safe and potable water and adequate sanitation, and
healthy occupationad and environmenta conditions. The Special Rapporteur also noted that
hedth facilities, goods and services — including the underlying determinants of health —
should be accessible to al, especialy the most vulnerable or marginalised sections of the
population, without discrimination.*®*

The second report to the Commission of the Special Rapporteur on the situation of human
rights and fundamental freedoms of indigenous people, Mr. Rodolfo Stavenhagen, focused on
the impact of large-scale or magjor devel opment projects on the human rights and fundamental
freedoms of indigenous peoples and communities. He stressed that the principal human rights
effects of these projects for indigenous peoples relate to — inter alia — destruction and
pollution of the traditional environment, loss of traditiona territories and land, eviction, and
depletion of resources necessary for physical and cultural survival.*®®

The Specia Rapporteur on the human rights of migrants, Ms. Gabriela Rodriguez Pizarro, has
identified environmental degradation among the reasons why people leave their countries in

163 statement of Mr. Miloon Kothari, Special Rapporteur on adequate housing, at the World Summit on
Sustainable Devel opment (Johannesburg, 30 August 2002) — available at
http://www.unhchr.ch/housing/

164 E/CN.4/2003/58.
185 E/CN.4/2003/90.
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search of conditions of survival or well-being that do not exist in their places of origin.**® In

the same fashion, the representative of the Secretary-General on internally displaced persons,
Mr. Francis Deng, has included in the definition of internally displaced persons those
individuals who have been forced to flee their homes suddenly or unexpectedly in large
numbers as a result of natural disasters as well as those relocated by development projects or
by economic and environmental causes.*®’

The Independent Experts on human rights and extreme poverty, Ms. Anne-Marie Lizin, and
on the right to development, Mr. Arjun Sengupta, have on severa occasions stressed the links
between poverty and environmental degradation, with specia reference to the cause-and-
effect relationship between environmenta degradation and the violation of specific human
rights, such asthe right to a heathy environment, to food and water and to housing.

In conclusion, let me point out that these are only but a few examples of the attention devoted
by the “specia procedures’ to the issue of the interconnectedness between human rights and
environmental protection. These examples show that within the human rights community
there is a growing recognition of the fact that (a) environmenta protection represents a pre-
condition to the enjoyment of internationaly recognised human rights, and (b) certain human
rights — such as the right of association and assembly or the right of access to information —
are essential tools for achieving environmental protection. They also show that human rights
are universal, indivisible, interdependent and interrelated, and thus that environmental
degradation or pollution may affects negatively the enjoyment of several universally-
protected rights.

166 £/CN.4/2000/82.
167 A/50/558.
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Annex A

Decision 2004/119 Science and environment

At its 57th meeting, on 21 April 2004, the Commission on Human Rights, recalling
its resolution 2003/71 of 25 April 2003, decided, without avote, to request the United Nations
High Commissioner for Human Rights and to invite the United Nations Environment
Programme, within their respective mandates and approved work programmes and budgets, to
continue to coordinate their efforts in capacity-building activities, in cooperation with other
relevant bodies and organizations, and to request the Secretary-General to update the report
on the consideration being given to the relationship between the environment and human
rights as part of sustainable development and to continue to consider this question at its
sixty-first session under agenda item 17, entitled “ Promotion and protection of human rights:
(d) Science and environment”.

Decision 2004/122 Human rights implications, particularly for indigenous people, of
the disappearance of Statesfor environmental reasons

At its 57th meeting, on 21 April 2004, the Commission on Human Rights decided,
without avote, urgently to call upon the Sub-Commission on the Promotion and Protection of
Human Rights to prepare a report on the legal implications of the disappearance of States for
environmental reasons, including the implications for the human rights of their residents, with
particular reference to the rights of indigenous people.
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Resolution 2004/17 Adverse effects of the illicit movement and dumping of toxic and
dangerous products and wastes on the enjoyment of human rights

The Commission on Human Rights,

Guided by the Charter of the United Nations, the Universal Declaration of Human
Rights, the Internationa Covenants on Human Rights and the Vienna Declaration and
Programme of Action, particularly on the question of the human rights of everyoneto life, the
enjoyment of the highest attainable standard of physical and mental health and other human
rights affected by the illicit movement and dumping of toxic and dangerous products,
including the rights to water, food, adequate housing and work,

Recalling its earlier resolutions on the subject, in particular, resolution 2003/20 of
22 April 2003,

Taking into consideration the Declaration and Plan of Implementation adopted by the
World Summit on Sustainable Development held in Johannesburg, South Africa, in
September 2002,

Welcoming the entry into force of the Convention on the Prior Informed Consent
Procedure for Certain Hazardous Chemicas and Pesticides in International Trade (“the
Rotterdam Convention”) as a key instrument providing States with a mgor tool to reduce the
risks associated with pesticide use,

Affirming that the illicit movement and dumping of toxic and dangerous products and
wastes constitute a serious threat to human rights, including the rights to life, the enjoyment
of the highest attainable standard of physical and mental health and other human rights
affected by the illicit movement and dumping of toxic and dangerous products, including the
rights to water, food, adequate housing and work, particularly of individua developing
countries that do not have the technol ogies to process them,

Noting that the Stockholm Convention on Persistent Organic Pollutants has the
potentid to address serious issues of concern, especidly for developing countries,

Reaffirming that the international community must treat all human rightsin afair and
equal manner, on the same footing and with the same emphasis,

Reiterating that al human rights are universa, indivisible, interdependent and
interrelated,

Reaffirming Genera Assembly resolution 50/174 of 22 December 1995 on
strengthening of United Nations action in the field of human rights through the promotion of
international cooperation and the importance of non-selectivity, impartiality and objectivity,

Mindful of the call by the World Conference on Human Rights on al States to adopt
and vigoroudy implement existing conventions relating to the dumping of toxic and
dangerous products and wastes and to cooperate in the prevention of illicit dumping,

Aware of the increasing rate of illicit movement and dumping by transnational
corporations and other enterprises from industriaized countries of hazardous and other wastes
in developing countries that do not have the nationa capacity to ded with them in an
environmentally sound manner,

Aware also that many developing countries do not have the nationa capacities and
technologies to process such wastes in order to eradicate or diminish their adverse effects on
human rights, including the rights to life, the enjoyment of the highest attainable standard of
physical and menta health, and other human rights affected by the illicit movement and
dumping of toxic and dangerous products, including the rights to water, food, adequate
housing and work,

1 Takes note of the report of the Specid Rapporteur on the adverse effects of
the illicit movement and dumping of toxic and dangerous products and wastes on the
enjoyment of human rights (E/CN.4/2004/46 and Add.1 and Add.1/Corr.1 and Add.2 and 3);

2. Appreciates the efforts made by the Special Rapporteur in carrying out her
mandate in the face of very limited financial resources,

3. Categorically condemns the illicit dumping of toxic and dangerous products
and wastes in developing countries;
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4, Reaffirms that illicit traffic in and dumping of toxic and dangerous products
and wastes congtitute a serious threat to human rights, including the right to life, the
enjoyment of the highest attainable standard of physical and mental health and other human
rights affected by the illicit movement and dumping of toxic and dangerous products,
including the rights to water, food, adequate housing and work;

5. Urges all Governments to take appropriate legislative and other measures, in
line with their international obligations, to prevent theillegal international trafficking in toxic
and hazardous products and wastes, the transfer of toxic and hazardous products and wastes
through fraudulent waste-recycling programmes, and the transfer of polluting industries,
industrial activities and technologies, which generate hazardous wastes, from developed to
developing countries;

6. Invites the United Nations Environment Programme, the secretariats for the
Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and
Their Disposal and the Rotterdam Convention on the Prior Informed Consent Procedure for
Certain Hazardous Pesticides in International Trade, the Commission on Sustainable
Development, the International Register of Potentially Toxic Chemicals, the Food and
Agriculture Organization of the United Nations, the International Labour Organization, the
World Heath Organization and regional organizations to continue to intensify their
coordination and international cooperation and technical assistance on environmentally sound
management of toxic chemicals and hazardous wastes, including the question of their
transboundary movement;

7. Requests the Governments of developed countries, together with international
financial indtitutions, to provide financial assistance to African countries for the
implementation of the Programme of Action adopted at the First Continental Conference for
Africa on the Environmentally Sound Management of Unwanted Stocks of Hazardous Wastes
and Their Prevention, held in Rabat, from 8 to 12 January 2001;

8. Expresses its appreciation to the relevant United Nations bodies, in particular
the United Nations Environment Programme and the secretariat for the Basel Convention, for
the support extended to the Special Rapporteur and urges them and the internationa
community to continue to give her the necessary support to enable her to discharge her
mandate;

9. Urgesthe international community and the relevant United Nations bodies, in
particular the United Nations Environment Programme and the secretariat for the
Basel Convention, to continue to give appropriate support to developing countries, upon their
request, in their efforts to implement the provisions of existing international and regional
instruments controlling the transboundary movement and dumping of toxic and dangerous
products and wastes in order to protect and promote human rights, including the rightsto life,
the enjoyment of the highest attainable standard of physica and mental health and other
human rights affected by the illicit movement and dumping of toxic and dangerous products,
including the rights to water, food, adequate housing and work;

10. Urges all Governments to ban the export of toxic and dangerous products,
substances, chemicals, pesticides and persistent organic pollutants that are banned or severely
restricted in their own countries;

11. Calls upon countries that have not done so to consider ratifying the
Rotterdam Convention;

12. Urges States to strengthen the role of national environmental protection
agencies and non-governmental organizations, local communities and associations, trade
unions, workers and victims, and provide them with the legal and financial means to take
necessary action;

13. Urges human rights bodies to be more systematic in addressing violations of
rights associated with the practices of multinational companies, toxic waste and other
environmental problems;

14. Decides to extend the mandate of the Special Rapporteur for a further
three years,



15. Urges the Speciad Rapporteur to continue to undertake, in consultation with
the relevant United Nations bodies, organizations and the secretariats of relevant international
conventions, a global, multidisciplinary and comprehensive study of existing problems and
new trends of and solutions to illicit traffic in and dumping of toxic and dangerous products
and wastes, in particular in developing countries, with a view to making concrete
recommendations and proposals on adequate measures to control, reduce and eradicate these
phenomeng;

16. Invites the Speciad Rapporteur, in accordance with her/his mandate, to
include in her/his report to the Commission at its sixty-firss sesson comprehensive
information on:

@ Persons killed, maimed or otherwise injured in developing countries through
theillicit movement and dumping of toxic and dangerous products and wastes;

(b) The question of the impunity of the perpetrators of these heinous crimes,
including racially motivated discriminatory practices, and to recommend measures to bring
them to an end;

(c) The question of rehabilitation of and assistance to victims;

(d) The scope of national legislation in relation to transboundary movement and
dumping of toxic and dangerous products and wastes;

(e The question of fraudulent waste-recycling programmes, the transfer of
polluting industries, industria activities and technologies from the developed to developing
countries and their new trends, including e-waste and dismantling of ships, ambiguities in
international instruments that allow illegal movement and dumping of toxic and dangerous
products and wastes, and any gaps in the effectiveness of the international regulatory
mechanisms,

17. Encourages the Special Rapporteur, in accordance with her/his mandate and
with the support and assistance of the Office of the United Nations High Commissioner for
Human Rights, to continue to provide Governments with an appropriate opportunity to
respond to allegations transmitted to her/him and reflected in her/his report, and to have their
observations reflected in her/his report to the Commission;

18. Reiterates its call to the Secretary-Genera to continue to make all necessary
resources available for the Special Rapporteur to carry out her/his mandate successfully and,
in particular:

@ To provide her/him with adequate financia and human resources, including
administrative support;

(b) To provide her/him with the necessary specialized expertise to enable her to
carry out her mandate fully;

(© To facilitate her/him consultations with specialized institutions and agencies,
in paticular with the United Nations Environment Programme and the World Health
Organization, with a review to improving the provision by such institutions and agencies of
technical assistance to Governments which request it and appropriate assistance to victims;

19. Decides to continue consideration of this question at its sixty-first session,
under the same agendaitem;
20. Recommends the following draft decision to the Economic and Socia

Council for adoption:
“The Economic and Socid Council, taking note of Commission on Human
Rights resolution 2004/17 of 16 April 2004, endorses the decision of the Commission
to extend the mandate of the Special Rapporteur on the adverse effects of the illicit
movement and dumping of toxic and dangerous products and wastes on the
enjoyment of human rightsfor afurther three years.”



Annex B

Roundtable on Human Rights
and the Environment

Friday, 12 March 2004, 9n00 - 12h30
I nternational Environment House, Room 3

The link between human rights and the environment has been recognized ever since
the 1972 Stockholm Declaration declared that “ Man has the fundamenta right to
freedom, equality and adequate conditions of life, in an environment of a quality that
permits a life of dignity and well-being...” More recently, the 2002 World Summit on
Sustainable Development recognized the link between human dignity and access to
basic requirements. The 2003 session of the Commission on Human Rights adopted a
resolution on “Human Rights and the Environment as part of Sustainable
Development”; the Commission will consider the issue again at its forthcoming
session (15 March —23 April 2004).

A political consensus that human rights and the environment are closely related
clearly exists — but how have 30 years of high-level declarations been trandated into
reality? Today’s roundtable will examine the progress to date on human
environmental rights and the legal, political and practical results of this debate.

Programme
9.00 Coffeeftea

9:30 Welcoming remarks by Mr. Frits Schlingemann, Director, United Nations
Environment Programme, Regional Office for Europe

9:45 Introductory remarks by the moderator, Franz Perrez, Swiss Agency for the
Environment, Forests and L andscape

Presentations by the panelists.

» The concept of environmental human rights in law and practice, by Yves
Lador

* Proceduralizing environmental rights — the example of the UNECE Aarhus
Convention, by Marc Pallemaerts

* International courts and environmental human rights, by Philippe Sands QC

» Environmental Human Rights in South Asia, by Jona Razzaque, FIELD

* Human rights and the environment — the perspective of the human rights
bodies, by Stefano Sens

11:30 Discussion with panelists and participants

12:30 Wrap-up by the moderator
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Annex C
Biographies

Franz Xaver Perrez is an official at the Swiss Agency for the Environment, Forests
and Landscape where he serves as Head of Section, Global Affairs, International
Division. He was formerly legal advisor in the WTO Division of the State Secretariat
for Economic Affairs and legal counsel to the Department of Public International Law
in the Swiss Department of Foreign Affairs. Mr. Perrez has published in the fields of
international environmental law, WTO law and sovereignty.

Yves Lador is Earthjustice Permanent Representative to the United Nations in
Geneva. He works aso as a consultant for international NGOs, mainly in the field of
human rights and environment.

Marc Pallemaerts is chairman of the Meeting of the Parties to the Aarhus
Convention and Professor of environmental law, Vrije Universiteit Brussel &
Université Libre de Bruxelles, Senior Research Fellow, Ingtitute for European
Studies, Vrije Universiteit Brussel. Co-author of the book Human Rights and the
Environment, published in 2002 by the Council of Europe. President of the Brussels-
based think-tank ECOSPHERE (European Centre on Sustainable Policies for Human
and Environmental Rights).

Philippe Sands QC is Professor of Law and Director of the PICT Centre for
International Courts and Tribunals at University College London. His main
publications include Principles of International Environmental Law (2nd edition,
Cambridge Univ Presss, 2003) and Bowett’s Law of International Institutions. As a
practicing barrister at Matrix Chambers in London he has acted as counsel in severa
international cases involving the precautionary principle.

Jona Razzaque is a barrister and staff lawyer at the Foundation for International
Environmental Law and Development (FIELD). She is also a member of IUCN CEL
committee on Environmental Law and Human Rights. Her research interest includes
access to environmental justice in South Asia and she recently published a book on
‘Public Interest Environmental Litigation in India, Pakistan and Bangladesh.” She
previoudy worked as a consultant in the joint UNEP-OHCHR Expert Seminar on
Human Rights and the Environment (2002).

Stefano Sens is a Human Rights Officer at the Office of the High Commissioner for
Human Rights (OHCHR). His responsibilities include the mandate on human rights
and the environment. Mr. Sensi has worked at the European Occupational Health and
Safety Law Research Centre at the University of Salford (Manchester, U.K.), where
he carried out research and lectured on Environmental Law and Health and Safety
Law.
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